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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

1. Whether there was sufficient evidence presented at 
the trial of this case not only to overcome the presump¬ 
tion to which appellant was entitled from the Florida 
divorce proceedings that she was a bona fide resident of 
Florida when she filed and obtained her absolute divorce 
in that State but also all other evidence tending to sup¬ 
port her claim that she was in fact domiciled in Florida 
at this time. 

2. Under Federal Rules of Civil Procedure, Nos. 63 and 
52(a), was appellant entitled to a new trial as a matter 
of right when the trial judge died before signing and 
filing findings of fact or conclusions of law and before 
acting on a pending motion for judgment for appellant 
or in the alternative for a new trial or to reopen the 
case for further testimony. 
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Paul B. Grisso, 
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Appeal from the United States District Court j 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is conferred by Title 28, 
Section 1291, U. S. Code. 

STATEMENT OF THE CASE 

Appellant filed this suit to partition certain parcels 
of real property located in the District of Columbia^ 
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Appellant and appellee acquired this property out of 
their joint savings and earnings while living together as 
husband and wife. They took title as tenants by the en¬ 
tireties. Appellant obtained a decree of divorce from ap¬ 
pellee in the State of Florida. Service was obtained by 
publication. Appellant contended that the divorce de¬ 
cree was entitled to full faith and credit in the District 
of Columbia, consequently the real estate previously held 
by the entireties was held by the parties as tenants in 
common and appellant was entitled to partition thereof 
under D. C. Code 1940, Title 16, Sec. 1301. 

At the trial, testimony was adduced to prove the fol¬ 
lowing facts: 

Mary Georgia Grisso (Brennan), a native of Washing¬ 
ton, D. C., and Paul B. Grisso, appellant and appellee 
in this action, were married in the District of Columbia 
on February 28, 1923 (J. App. 8, 19). Except for a 
period of about six months the parties lived together in 
the District of Columbia until June 25, 1949. During 
this period they acquired three parcels of real property 

which thev held title to as tenants bv the entireties. 
•> * 

One son, Paul, was born of this marriage who was at 
the time this action was brought, an adult of about 25 
years of age (J. App. 8). 

About six months after the marriage of the parties 
appellee subjected appellant to an unnatural sex offense 
(J. App. S). In spite of appellant’s protestations, ap¬ 
pellee continued to insist on unnatural sex relations until 
appellant could not stand it any longer and she took her 
young son, then two and a half years of age, and left 
appellee (J. App. 9). 

She consulted a lawyer in Washington about an abso¬ 
lute divorce and was told that it could only be obtained 
for adultery. That to obtain such evidence was expensive 
and at that time she had no funds. 



For six months she remained separated from appellee 
and returned to live with him only upon his premises 
to mend his ways and to desist from unnatural se^c acts. 

Nevertheless from time to time appellant failed t<j) keep 
his promises and in 1936 another crisis arose in their 
married life. At this time appellee promised faithfully 
that he would stop forcing upon her these unnatural sex 
relations and that if he ever broke his word agaiji that 
he would not expect appellant to live with him any jonger 
(J. App. 9). 


Appellee kept his promise until March 14, 1940, but 
in 1948 further differences arose between the partiejs over 
appellant’s interest in the Catholic Church (J. App. 18). 
Appellee never attended any church. Appellant had been 
brought up in the Christian Church but became about 
this time interested in learning about the Catholic Church. 
Appellee was much opposed to the Catholic Church and 
to appellant’s talking to a priest. He testified th£t his 
reason for this attitude stemmed from the fact! that 
Catholics had been given promotions over him in the Fire 
Department where he worked, and that he considered it 
was due to the Fire Chief being a Catholic (J. App. 35 
and 36). 


Furthermore about this time—late 1948 or early 1949— 
appellant observed lipstick marks on appellee’s cjollars 
and other women’s hair on his clothes and suspected him 
of being unfaithful to her. ! 


She consulted a Washington lawyer about thisj and 
through him employed investigators (J. App. 16) {o ob¬ 
serve appellee’s conduct. 

Then on March 14, 15 and 16, 1949, appellee broke his 
solemn promise and indulged in further unnatural sex 
acts with appellant (J. App. 10). Appellant had already 
found it necessary due to appellee’s conduct towards her, 
to consult a physician (J. App. 33) and she then realized 
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that her health depended upon her getting free from her 
husband (J. App. 32). She had saved some money from 
her earnings and decided that if she could not get the 
necessary evidence for an absolute divorce in the District 
of Columbia she would go to Florida and there establish 
her residence and apply for an absolute divorce (J. App. 
10). Appellant did not dare to tell appellee she was 
going to Florida (J. App. 20). Appellee was insanely 
.•jealous and appellant felt she was a prisoner in her own 
home, so she had to plan to sneak away as she had been 
obliged to do the first time she left him (J. App. 17 and 
20 ).' 

Just before June 25, 1949, appellant put in a storage 
warehouse in the District of Columbia a few of her per- 
sonel things and left some of her other things at her 
house, 238 10th Street, N. E. (J. App. 19). Appellant 
left the District of Columbia on June 25, 1949, and ar¬ 
rived in Miami on June 26 (J. App. 10). She secured 
employment looking after a blind man and obtained for 
that her room and board (J. App. 10). 

Tn the latter part of July, 1949, appellee followed ap¬ 
pellant to Miami and found out where she resided. He 
talked to her alone and in the presence of her lawyer 
and tried to persuade her to return and live with him 
but she refused. (J. App. 36, 37). 

On August 18, 1949, at Miami Beach, appellant met 
for the first time her present husband, Lawrence P. Bren¬ 
nan (J. App. 11). He is a traveling auditor for National 
Dairy Products Company and audits the books of their 
plants in the Southeast section of the United States. 
After meeting Mr. Brennan a friendship arose between 
them and he returned to Florida to see her whenever 
he had leave. 

Tn September, 1949, appellee and their son drove down 
from Washington to see appellant and again appellee 
attempted to persuade her to return (J. App. 22). Her 
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son was sympathetic with his mother and opposed to her 
resuming relations with his father (J. App. 59). 

While appellant was in Florida she tried to Obtain 
permanent work but was able to secure only temporary 
work (J. App. 11). 

By the end of September appellant had resided in 
Florida the required ninety days and at that time she 
could have filed her complaint for divorce. She fully in¬ 
tended to continue to live in Florida (J. App. 11) indefi¬ 
nitely and to secure permanent employment and make it 
her home. Accordingly, she did not file her divorce jcom- 
plaint at the earliest possible date but filed it abdut a 
month later on, October 25, 1949. 

Substituted service was obtained on appellee and he 
admitted having received the notice in due time but, said 
he didn’t return to defend because he had no more leave 
or money and his attorney advised him not to (J. App. 
44-46). 

On December 6, 1949, appellant secured her divorce on 
the grounds of cruelty (J. App. 15, 58-59). Later that 
month she consulted a lawyer in Miami, Florida, named 
Harvey L. Klein, as to her rights in certain jointly held 
real property she and appellee, her former husband, had 
bought out of their combined savings and earning^ (J. 
App. 15 and 24). TTe referred her to Mr. Benjamin jTep- 
per, a Washington attorney, for advice on this mattert In 
order to obtain her share of the property (J. App. 101, 24) 
and to remove her remaining clothes and personal ejects 
left at 238 10th Street, X. F., which her former husband 
insisted he removed as soon as possible, it became neces¬ 
sary for her to make a trip to Washington, D. O' (J. 
App. 10. 61). 

She put this trip off until after Christmas and spent 
Christmas in Miami. Then on December 29, 1949, she 
gave up her living quarters at 6033 Indian Creek Drive, 
Miami, Florida, since the winter season of high fents 
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was at hand and she couldn’t afford to pay the rent while 
away, and, with friends, drove to Washington, D. C. 
(J. App. 25). 

Before leaving on advice of Mr. Klein, her lawyer, she 
signed a formal declaration that it was her intent to be 
a resident of Florida and that her trip to Washington 
was to be temporary and was necessary for busi¬ 
ness reasons and she filed it among the records pro¬ 
vided for such declarations in Florida (J. App. 
61, 62). She arrived in the District of Columbia on Jan¬ 
uary 1st and while there visited the home of a friend in 
Hill crest, D. C. (J. App. 24. 42). She consulted Mr. 
Tepper. her Washington attorney, a few days later and 
also obtained the rest of her belongings from the 10th 
Street house. 

Appellee sought her out on several occasions and tried 
to persuade her to return to him but without success 
(J. App. 42). Early in January, 1950, he had received 
a letter from an attorney in Florida named Klein saying 
appellant wanted half of their jointly held real properties 
(J. App. 43). 

Not having been able to reach agreement on the divi¬ 
sion of their parcels of real property, on January 18, 
1950, Mr. Tepper, appellant’s Washington lawyer, pre¬ 
pared and filed for appellant a suit to partition these 
parcels of real property. 

Towards the latter part of January, 1950, appellant 
was considering a proposal of marriage from Mr. Law¬ 
rence T. Brennan, whom she met while living in Florida, 
and she consulted Mr. Tepper, her lawyer, and asked him 
whether it would have any bearing on her partition suit. 
He advised her that it would not (J. App. 13) and on 
January 2«. 1950, she left the District of Columbia in 
companv with Mr. Brennan and motored to Henderson¬ 
ville. North Carolina, and there on February 1, 1950, 
married him (J. App. 28). 


At this time Mr. Brennan was working at one of his 
company’s plants at Asheville, which was near Hender¬ 
sonville. For the next three months she and her hus¬ 
band lived in Asheville and Charlotte, North Carolina, 
then returned to Miami in April and lived at 7801 Abbott 
Avenue, Miami Beach (J. App. 29) for two months. [They 
remained in Florida from April until October, a period of 
over six months and there Mr. Brennan was assigned to 
Atlanta, Georgia: from there to Chattanooga, Tennessee; 
Richmond, Virginia: Christiansburg, Virginia; and then 
to Greensboro, North Carolina. Then it was about the 
middle of March, 1951. Mr. Brennan needed a ipajor 
operation. A doctor in Duke, North Carolina, hacj re¬ 
ferred him to a doctor in the District of Columbia. Mr. 
Brennan wanted to have the operation performed ip the 
District of Columbia, so appellant could be near her 
mother and friends while Mr. Brennan was recuperating. 
They arrived in the District of Columbia March 11, 1951. 
Mr. Brennan entered a hospital March 13, 1951. His 
company also assigned him work at its plant here to be 
commenced as soon as he was able (J. App. 31). 'jThis 
case was reached for trial May 8th to 9th, 1951. While 
Mr. Brennan was Imre recuperating. 

| 

At the conclusion of the testimony, Judge Goldsborriugh 
asked counsel for both parties (J. App. 46-47) whether 
they wished to be heard. Both indicated they would Sub¬ 
mit on the record. The Court said that the only thing 
in the case it had any question about was the validity of 
the "Honda divorce. After this both counsel were heard 
on this point. 

j 

On the question of domicile of appellant the Court 
cited with approval a definition of domicile from Bjou- 
vier’s Law Dictionary f.T. App. 51): also from Vol. j 17, 
American Jurisprudence, pp. 560, 559 and 572 (J. Ajpp. 
52 and 53). 
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The Court after hearing both counsel offered to give 
each a chance to file briefs and announced that it was 
the Court’s tentative opinion that appellant’s testimony 
“shows that she went to Florida solely because she 
couldn’t get a divorce here and for no other purpose 
whatever. She never went there with any desire to live 
in Florida or anything of the kind, but went there simply 
because she wasn’t able to get enough evidence here to 
get a divorce, and she found out that Florida was a 
‘quickie' state where you could get a divorce on most 
any grounds, and that she went there for that reason.” 

“Now if that is a fact, of course she was not domi¬ 
ciled in the State of Florida.” (J. App. 53). 

The Court announced it would require briefs and would 
not render any decision until after briefs had been con¬ 
sidered. 

Briefs were filed and the Court scheduled a further 
hearing on June 6, 1951. 

The Court said that the only question was whether 
there was sufficient evidence in this case to overcome the 
presumption that appellant had acquired a domicile in 
Florida as indicated in the Florida court proceedings (J. 
App. 55). 

During the course of Mr. Chase’s argument, he laid 
stress on the fact that appellant had no bank account in 
Florida. Mr. Topper produced a bank book and Mrs. 
Brennan announced that four months after reaching Flor¬ 
ida she had opened an account in Florida and left it over 
a year (J. App. 56 and 57). 

The Court reminded counsel that two weeks ago it was 
of the opinion that appellant acquired no domicile in 
Florida and was still of that opinion and said he would 
dismiss the complaint (J. App. 57). Mr. Tepper asked 
if findings of fact and conclusions of law were to be 
made. 
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The Court replied, “If you are going to take an appeal, 
findings of fact and conclusions of law will have to be 
made, yes, sir.” 

On June 15, 1951 Motion to enter Judgment for j Ap¬ 
pellant or in the Alternative to Grant a New Trial cj»r to 
Reopen the Case to Permit Introduction of Further Tes¬ 
timony and Documentary evidence bearing on the ijssue 
was filed (J. App. 63). 

Before the motion for judgment for appellant, etc., 
could be heard, Judge Goldsborough died on June 17, 
1951. j 

A motion was then made by counsel for appellant for 
a new trial under Federal Rules of Civil Procedure, 
Rule 63, which provides that if the Trial Judge Idles 
after findings of fact and conclusions of law are filed in 
a case tried without a jury then any other judge regu¬ 
larly sitting or assigned to the Court in which the acfion 
was tried may perform the Trial Judge’s duties (but not 
otherwise). 

In the instant case no findings of fact or conclusions 
of law had been signed by the Trial Judge and filed in 
the case and no judgment had been entered nor had the 
Trial Judge been able to dispose of the motion for judg¬ 
ment for appellant, etc. 

Judge McGuire heard appellant’s above motion and 
denied it (J. App. 70) and then appellant’s motion ifor 
judgment, etc., was heard before Judge Kirkland and 
denied (J. App. 71). The Court expressed the opinion 
that the evidence was not newly discovered but hacj it 
been before the trial court it would not have changed fhe 
view of the trial court (J. App. 81) but did not discuss 
the sufficiency of the evidence to support the trial count’s 
decision. ! 
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Thereafter judgment for appellee was entered and from 
this judgment appellant brings this appeal. 

RELATIVE PARTS OF STATUTES AND RULES 

Article IV, Section 1 of the Constitution of the United 
States: 


‘“Full Faith and Credit shall be given in each State 
to the . . . judicial Proceedings of every other 


State. 




Act of March 3, 1901, 31 Stat. 1203, Ch. 854, Sec. 93; 
as amended Act of June 30, 1902, 32 Stat. 523, Ch. 1329 
(Title 16, Sec*. 1301, P. C Code 1940): 


“The equity court may decree a partition of any 
lands, tenements, or hereditaments on the bill or 
petition of any tenant in common ...” 

Federal Rules of Civil Procedure—Rule 63: 


“Rule 63, Disability of a Judge 
If by reason of death, sickness, or other disability, 
a judge before whom an action has been tried is 
unable to perform the duties to be performed by the 
court under these rules after a verdict is returned 
or findings of fact and conclusions of law are filed, 
then any other judge regularly sitting in or assigned 
to the court in which the action was tried may per¬ 
form those duties: but if such other judge is satisfied 
that he cannot perform those duties because he did not 
preside at the trial or for any other reason, he may 
in his discretion grant a new trial.” 

Federal Rules of Civil Procedure—Rule 52(a): 

“Rule 52. Findings by the Court 

(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
shall find the facts specially and state separately its 
conclusions of law thereon and direct the entry of 
the appropriate judgment; and in granting or refus¬ 
ing interlocutory injunctions the court shall simi- 


I 
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I 

larly set forth the findings of fact and conclusions 
of law which constitute the grounds of its action. 
Requests for findings are not necessary for purposes 
of review. Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge 
of the credibility of the witnesses. The findings' of a 
master, to the extent that the court adopts them, shall 
be considered as the findings of the court. If an 
opinion or memorandum of decision is filed, it; will 
be sufficient if the findings of fact and conclusions 
of law appear therein. Findings of fact and conclu¬ 
sions of law are unnecessary on decisions of motions 
under Rules 12 or 56 or any other motion except as 
provided in Rule 41(b). As amended Dec. 27, i946, 
effective March 19, 194S.” 

i 

STATEMENT OF POINTS 

I 

| 

1. The Court erred in dismissing the action and in 

I 

failing to enter judgment for appellant. 

! 

2. The Court erred in failing to grant a new tri^l as 
a matter of right under Rule 63 of the Federal Ruleis of 
Civil Procedure, since the Trial Judge died without ^ign- 
ing or filing findings of fact and conclusions of law as 
required by the rule. 

I 

I 

SUMMARY OF ARGUMENT 


The evidence taken as a whole leads to but one Con¬ 
clusion, namely, that appellant acquired a new domicile 
in the State of Florida. Her decree of absolute divprce 
from the Circuit Court for Dade County, Floridaj is 
prima facie evidence of this fact and appellee has (the 
burden of overcoming this evidence by positive evidelnce 

neeessarilv inconsistent with it. 

► 
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An examination of the evidence discloses that there is 
no evidence inconsistent with the presumption which 
arises from the decree and there is abundant other evi¬ 
dence that supports the decree. Therefore, judgment 
should be entered for appellant. 

n. 

In view of the fact that the Trial Judge died before 
signing and filing findings of fact and conclusions of law, 
appellant was entitled to a new trial under Rule 63 of 
Federal Rules of Civil Procedure. 

Rule 63 requires that a case tried without a jury must 
have progressed to the point where the Trial Judge has 
signed and filed his findings of fact and conclusions of law 
before he dies or becomes incapacitated, otherwise the 
parties have a right to a trial de novo. In the case at 
bar the Trial Judge had signed and filed no findings of 
fact or conclusions before he died. Had he lived he fully 
intended to do so and had requested proposed findings. 
No memorandum or opinion had been signed or filed by 
the Trial Judge before death to meet the requirements 
of Federal Rules of Civil Procedure, Rule 52. Com¬ 
ments made by the court at argument, transcribed after 
the death of the Judge and never filed by him did not 
meet the requirements of Federal Rules of Civil Proce¬ 
dure, Rules 52 and 63. 


ARGUMENT 

I. 

The Evidence Taken as a Whole Requires the Con¬ 
clusion That Appellant Established a Bona Fide Domicile 
in the State of Florida. If she did establish such a 
domicile, the decree handed down by the Circuit Court 
for Dade County, State of Florida, granting appellant an 
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absolute divorce must be given full faith and credit in 
the District of Columbia. 

Article IV, Section 1, of the Constitution of the United 
States provides: 

“Full Faith and Credit shall be given in each S^ate 
to the . . . judicial Proceedings of every oiher 
State.” 

Accordingly, judgment should have been entered for ap¬ 
pellant in this case, since the parties were no logger 
married and their properties formerly held by the en¬ 
tireties now were held in common and subject under the 
District of Columbia law to partition. Scholl v. Scfwll 
D. C. D. C. 1947. 72 Fed. Sup. 823. 

i 

It was held in the case of Williams v. North Carolina, 
325 U. S. 226, 65 Sup. Ct. 1092, by the Supreme Cburt 
of the United States that the introduction in evidence of 
a decree of divorce holding that appellant had acquired 
a bona fide domicile in the State of Nevada is prima 
facie evidence of that fact and sufficient by itself to ^ar¬ 
rant a finding of domicile for appellant in the State* of 
Nevada. “The burden of undermining the verity wl)ich 
the Nevada decrees import rests heavily on the assailant 
. . . said Justice Frankfurter in the above case. 


Accordingly, after the decree had been presented in 
evidence in the case at bar the burden was upon appellee 
to overcome the presumption established by the decjree 
that appellant was domiciled in Florida and the presump¬ 
tion could onlv be overcome bv positive evidence ned:es- 
sarily inconsistent with the idea that appellant acquired 
a bona fide domicile in the State of Florida. A person 
may acquire a new domicile by going to another stjate 
with the intention at the time of going there, or at sqme 
later time while living there, of remaining there indefi¬ 
nitely. See Am. Jur. Vol. 17, p. 599, Sec. 16. D. of C. v. 
Murphy. 314 U. S. 441, 454, 62 S. Ct. 303, 309: 31 L. fA. 


I 


i 

i 
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329. Rodgers v. Rodgers, 76 App. D. C. 297, 298. In 
other words, if appellant went to Florida and at the time 
of her arrival or afterwards while she was still there 
had the intent to remain in Florida for an indefinite 
period, then she changed her domicile to Florida. The 
intent of the party is drawn from her statements and 
actions. 

The uncontroverted evidence in this case shows that 
on or about June 23, 1949, appellant left the District 
of Columbia which had been her domicile and went to 
Miami Beach, Florida, and there sought employment. (J. 
App. pp. 10, 11 and 37). She attempted to secure per¬ 
manent employment but succeeded only in securing tem¬ 
porary employment and at first obtained room and board 
in payment for looking after a blind man. On October 
25, 1949. four months after the appellant arrived in Flor¬ 
ida, approximately one month beyond the residence re¬ 
quirement of the Florida divorce statute, which is ninety 
days, the appellant filed her action for divorce from ap¬ 
pellee. Tt is respectfully submitted that this wait by the 
plaintiff of an additional thirty days after the statutory 
requirement before filing her action for divorce is wholly 
inconsistent with the conclusion that the appellant went 
to Florida solely for the purpose of obtaining n divorce 
and for no other purpose and it is submitted that her 
action in this regard supports the presumption raised by 
her Florida decree. Tt is well known that parties who 
go to Florida only for the purpose of getting a divorce 
and without any bona fide intention of establishing their 
rpsirVneo there invariably file their papers for divorce 
on the first day permitted by the statute. Tt is also well 
k~own that persons who go to a jurisdiction solely for 
mi v r>oso of getting a divorce and intending to remove 
fhorpfrom after the divorce is obtained, usually leave the 
mrisdmtiou immediately after the decree has been signed. 
Appellant did not leave Florida immediately but re- 
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mained there over Christmas (a time people usually 
at home), a period of more than three weeks 
divorce decree had been granted. Here again appellajnt’s 
action is wholly inconsistent with the idea that appellant 
went to Florida solely for the purpose of securing a di¬ 
vorce and for no other purpose and is consistent ilvith 
her sworn contention that she intended to make her per¬ 
manent home in Florida. 

i 

| 

Appellant had left the District of Columbia under jcir- 
cumstances which required her to sneak away (J. App. 
17 and 20) due to fear of her husband, and to leave many 
of her personal effects here. And, furthermore, appel¬ 
lant had her life savings in certain parcels of real estate 
in the District of Columbia and urgently needed to obtain 
this property for her living necessities. Accordingly, it 
was essential for her to return to the District of Columbia 
for a temporary period to adjust these matters. Tinker 
these circumstances she consulted her attorney, and upon 
his advice signed a formal declaration under oath of her 
intent to remain a resident of Florida and explained 
therein the necessity of her temporary return to the 
District of Columbia. This was filed among the official 
records in the State of Florida (J. App. (51,62). The testi¬ 
mony supports the fact that she carried out this plan 
just as it appears in the declaration of intent. She ar¬ 
rived in the District of Columbia on .Tanuarv 1, 1950, dnd 
during her four-week stay in the District of Columbia 
visited friends in Hillcrest (J. App. 42) and took no 
steps towards establishing a home here. A few days 
after her arrival she consulted Mr. Tepper, her attorney, 
and undertook to arrange amicably the division of her 
property, and having failed, on January 18, 1950, had Mr. 
Tepper file this suit for partition. It appears that be¬ 
tween January 18, 1950, and January 28, 1950, appellant 
received a proposal of marriage from a man whom sjie 
had met in Florida on August 18, 1949. Appellant gaye 
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serious consideration to this proposal, and consulted Mr. 
Tepper about it. She then made up her mind to marry 
Mr. Brennan and left the District with him on January 
28, 1950, just four weeks after she had arrived, and they 
were married in Hendersonville, North Carolina, on Feb¬ 
ruary 1, 1950. Thereafter she had to suit her plans to 
her new husband’s, but they did not settle down in the 
District of Columbia, and during the ensuing year spent 
more than seven months of the year in Florida. 

Appellant did not again come to Washington for more 
than a year after her marriage. Her husband needed an 
operation then and wanted her to be near her mother and 
friends while this took place. Also his company had a 
plant here and assigned him work here during his recu¬ 
peration. Then, too, the trial of her partition suit was 
about to come up and she would have to be here for that. 

Appellant testified there came a time when she realized 
that her health depended upon her getting free from her 
husband (J. App. 32) and she decided that if she could 
not obtain sufficient evidence for an absolute divorce in 
the District, she would go to Florida and there establish 
her residence and apply for an absolute divorce. This in 
itself is not inconsistent with her acquiring a bona fide 
domicile in Florida and it has been so held by this Hon¬ 
orable Court as well as by the appellate courts in many 
other states. 

The case of GoodJoe v. Hawk, 72 App. D. C. 287, 113 
F. (2d) 753 is directly in point. In this case the parties 
were married in 1918 and lived in the District of Colum¬ 
bia until May, 1923, when the husband deserted his wife. 
Desertion was not then a ground for absolute divorce in 
the District of Columbia, although it was in Virginia. In 
Julv. 1924, the wife moved to Alexandria, Virginia, and 
ndmitted that she was motivated in making this change 
by her desire for a divorce. I T pon substituted service 
by publication she obtained an absolute divorce Septem- 
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ber 18, 1926, and sometime thereafter moved back to the 
District of Columbia, and on June 4, 1927, remarried. 
Justice Vinson who rendered the opinion, in discussing 
this phase of the case said, page 289: 

“That leaves only the question whether the appellee 
by moving to Virginia acquired a Virginia domicile. 
Neither the fact that she went there motivated by 
a desire to obtain a divorce nor the fact that! she 
left sometime after securing it forecloses this i^sue 
if it can be said that she had at one time during! her 
residence there an intention to remain an indefinite 
period.” Citing the following authorities: j 

Wilkinson v. Osenton, 232 U. S. 619, 625; 34 Sup.| Ct. 
442: 58 Law Ed. 758; Gildersleeve v. Gildersleeve, 
88 Conn. 689 and 92 Atl. 684; Annotated Cases 1918 
B 920, Note 106 A.L.R. 616 and cases cited. 
Restatement of Conflicts, Sec. 22. 

(There is a further note at 159 A.L.R. 500) 

In the case of Gildersleeve v. Gildersleeve referred to 
above, the Court said: 

“Whatever the motive or purpose actuating a change 
of domicile may be, the tests to be applied in deter¬ 
mining whether one has in fact taken place do not 
include them. The sole considerations are: (1) An 
actual change of residence; and (2) the absence of] an 
intention to remove elsewhere. 

‘But, if the animus really exists to remain there 
permanently, the fact that the motive of removal is 
to procure a divorce is immaterial.’ Minor on Con¬ 
flict of Laws, p. 199, Sec. 90. | 

There is no rule of law which prevents one fiiom 
changing his domicile in order to facilitate his (ob¬ 
taining a divorce or to secure other advantages! he 
may think that the laws of the new domicile may af¬ 
ford him. He is free to change at his pleasure, but 
the change must be a bona fide one to be effective. 
If actual and bona fide, the change will be accom¬ 
plished. Fosdick v. Fosdick, 15 R. I. 130, 23 4-tl. 
140; Colburn v. Colburn, 70 Mich. 647, 649, 38 N. W. 
607; Hegeman v. Fox, 31 Barb. (N. Y.) 475, 4J9; 

I 

1 

l 

i 
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Albee v. Albee, 141 Ill. 550, 563, 31 N. E. 153; Gre¬ 
gory v. Gregory, 76 Me. 535, 539. 

‘For the purposes of municipal law in the absence 
of statute, and always for the purposes of private 
international law, the period during which the party 
is domiciled is immaterial. He acquires a domicile 
at the moment when actual residence is accomplished 
by the animus manendi, and from that moment his 
status should be determined by the law of that coun¬ 
try. ” 

Minor on Conflict of Laws, p. 197, Sec. 89.” 

In the argument before the lower court some point 
was made of the fact that when appellant left Florida 
she gave up her apartment at 6033 Indian Creek Drive, 
Miami, Florida, and had no place in which to return (J. 
App. 25). But she explained that the winter season of 
high rents was at hand and she could not afford to pay 
the rent while away. It must be remembered in this con¬ 
nection that she had no contribution from her former 
husband at this time. She had only been able to get 
temporary employment, her life savings were in her Dis¬ 
trict of Columbia real estate and she was receiving no 
rents or profits from these. She had been under heavy 
legal expenses in Florida; consequently even though she 
fully intended to return to Florida and to make it her 
permanent home, she could hardly have been expected to 
pay for living quarters there while she would be away. 
Certainly under the circumstances there is nothing in¬ 
consistent in giving up her apartment with her retaining 
her domicile in Florida. 

The lower court in the course of the argument indi¬ 
cated as its tentative opinion that on the wife’s (appel¬ 
lant’s) own testimony it appears that “she went to Flor¬ 
ida solely because she couldn’t get a divorce here and 
for no other purpose whatever” (J. App. 53). 

We submit this is not supported by the evidence, but 
even if true if she changed her mind while there and 
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intended to live there indefinitely, she changed her domi¬ 
cile to Florida. 

That her return to the District of Columbia was of a 
temporary nature is further borne out by the fact that 
she visited friends in Hillcrest here and rented no lijving 
quarters here. Also bv her testimony (J. App. 10 and 
11 ). 

THE WITNESS: T stayed in Florida from! the 
26th—I arrived there on the 26th of June and I left 
there, I think it was the 29th of December and dame 
up here to attend to some business, I mean to meet 
Mr. Tepper, he was engaged through a Florida law¬ 
yer for me, and I had some business to take care of 
up here and also my former husband insisted fhat 
any remnants of belongings of mine, like persbnal 
clothing and articles that was in the house, that I 
had to get them out or he would throw them in the 
street and—at least, that is what my son told ; me. 
And so I did. I went over and got those out land 
arranged them and sorted them, put some in storage 
and left some at my mother’s, I was here four 
weeks. 

THE COURT: Then what did you do? 

THE WITNESS: Then I was planning on gbing 
directly back to Florida and continue my living. I 
did intend going back and getting a job, hoping to 
get a job, which I haven’t found yet. 

MR. CHASE: What was that? 

THE WITNESS: I had been looking for a!job 
during my residence in Florida and I was unablb to 
find a permanent job. I just had a week’s work tak¬ 
ing care of some children. 

MR. CHASE: What was the last statement?! 

THE WITNESS: The last statement was I fwas 
going back to Florida where I had residence to bon- 
tinue mv residence there and to get a job. 

The case at bar is certainly not the case the Supreme 
Court had to deal with in Williams v. North Carolina, 
supra, where the facts were: 


20 


“What it showed is that petitioners, long time resi¬ 
dents of North Carolina, came to Nevada, where they 
stayed in an auto court for transients, filed suits for 
divorce as soon as the Nevada law permitted, mar¬ 
ried one another as soon as the divorces were ob¬ 
tained and promptly returned to North Carolina to 
live. It cannot reasonably be claimed that one set 
of inferences rather than another regarding the ac¬ 
quisition by petitioners of new domicile in Nevada 
could be drawn from the circumstances attending 
their Nevada divorces. It would be highly unreason¬ 
able to assert that a jury could not reasonably find 
that the evidence demonstrated that petitioners went 
to Nevada solely for the purpose of obtaining a di¬ 
vorce and intended all along to return to North 
Carolina. Such an intention, the trial court properly 
charged, would preclude acquisition of domicile in 
Nevada.” 

In this case the court found that there was sufficient 
evidence to overcome the presumption of domicile in 
Nevada that was established by the Nevada decree. It 
is respectfully submitted that there is no parallel in the 
facts of the Williams case and the case at bar, and that 
the evidence taken as a whole requires the conclusion 
that appellant established a bona fide domicile in the 
State of Florida. 


II. 

It Is Respectfully Submitted That the Lower Court 
After the Death of the Trial Judge, Erred in Failing to 
Grant a New Trial in Conformity With Rule 63 of Federal 
Rules of Civil Procedure. The pertinent part of this rule 

is as follows: 

“If by reason of death ... a judge before whom 
an action has been tried is unable to perform the 
duties to be performed by the court under these 
rules after verdict is returned or findings of fact 
and conclusions of law are filed, then any other judge 
regularly sitting in or assigned to the court in which 
the action was tried may perform those duties.” 



It was decided by the District Court of Northern Dis¬ 
trict of California in Teru-O-Wm Amusement Co. v. Ca¬ 
sino Theatre, 1942 2 F. R. D. 242, that the provisions 
of Rule 63 required that the trial judge sign findings of 
fact and conclusions of law before his death, otherWise 
under Rule 63 there was to be a new trial granted gs a 
matter of right. 

In this case the Trial Judge orally directed entry of a 
minute order that upon the filing of approved findings 
of fact and conclusions of law, judgment should bej en¬ 
tered for the plaintiffs. The proposed findings of fact 
and conclusions of law were prsented to the court bv the 
plaintiffs thirteen days before the judge died but ^ere 
not signed before his death. This case held that |hev 
were not “filed” within the meaning of Rule 63 and 
that hence another judge could not sign and file such 
findings and conclusions. 

Rule 52 of the Federal Rules of Civil Procedure re¬ 
quires that the trial court sitting without a jury “spall 
find the facts specifically and state separately its conclu¬ 
sions of law thereon.” 

I 

In the case at bar Judge Goldsborough did not file 
findings of fact and conclusions of law because of his 
death, but he fully intended to do so if he had li^ed. 
This will appear from the following discussion which 
took place at the trial. At the close of the argumenf of 
counsel, the Court said (J. App. 57): 

“The Court is still of the same opinion (i.e. appel¬ 
lant did not acquire a bona fide domicile in Florida) 
and the bill of complaint is dismissed.” 

. . . Mr. Tepper: “Will findings of fact and Con¬ 
clusions of law be made?” 

The Court: “If you are going to take an appbal, 
findings of fact and conclusions of law will have to 
be made , yes, sir.” (J. App. 57) 
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Thereafter a timely motion for .judgment for appellant 
and in the alternative for a new trial or to reopen the 
case for additional testimony was filed and was pending 
when Judge Goldsborough died. 

In the meantime appellee had prepared and served on 
appellant’s counsel proposed findings of fact and con¬ 
clusions of law’, which never w’ere seen, signed or filed by 
the Trial Judge. (J. App. 67, 68). 

Upon motion made before Judge McGuire for a new 
trial under Rule 63, Judge McGuire decided on authority 
of a District Court decision of the District Court of the 
State of Washington, Makah Indian Tribe v. Moore, 93 
Fed. Sup. 105 (1950) that no formal findings of fact and 
conclusions of law’ were necessary under Rule 63 if an 
adequate memorandum opinion was filed, in view’ of the 
following language which w*as added to Rule 52 in 1948: 

“If an opinion or memorandum of decision is filed, 
it will be sufficient if the findings of fact and conclu¬ 
sions of law’ appear thereon.” 

The facts in the Indian case are as follows: 

On December 30, 1949, the Trial Judge announced his 
decision against the plaintiffs and for the defendant in 
an extended oral opinion. The opinion w’as thereafter 
transcribed by the reporter, copies w’ere given to coun¬ 
sel, and one copy was placed in the Clerk’s file. No for¬ 
mal findings of fact or conclusions of law’ w’ere submitted 
to the Trial Judge by either side and the Trial Judge 
died suddenly on August 23, 1950, almost eight months 
later. The Court said that the extended opinion which 
w’as filed contained “the essential ultimate facts in dis¬ 
pute and the applicable rules of law’ so that it more than 
amply indicates an obvious and clear understanding of 
the factual basis and legal reasons” for the Trial Court’s 
decision. Whether or not the decision in the MalcaJi In^ 
dian Tribe case was correct, it is not a precedent for the 
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case at bar for it is quite different. In the Makah Indian, 
case there was an extended oral opinion written ujf and 
filed during the Judge’s lifetime, and copies giv^n to 
counsel on both sides. In the case at bar we have! only 
the transcribed notes of the court proceedings during 
argument which were not written up or handed to coun¬ 
sel during the Trial Judge’s lifetime. 

Since the text of the Court’s opinion in the J^takah 
Indian case does not appear in the reported casej, we 
cannot compare it with the transcribed comments }nade 
to counsel by Judge Goldsborough during the argument 
of the case at bar. But certainly the comments made by 
Judge Goldsborough are not an extended oral opinioi) nor 
do they contain in substance full findings of fact; and 
conclusions of law such as existed in the Makah Indian 
case. Nowhere in the remarks of Judge Goldsborbugh 
do we find the proposed findings submitted by appellant 
(J. App. 68) and deemed by him necessary for compli¬ 
ance with Federal "Rules of Civil Procedure, Rule} 52. 
Therefore it will be seen that the case at bar differs 
from the Indian case in many particulars and that the 
case at bar is lacking in essential elements even if the 
amendment to Rule 52 was intended to modify Rule 63. 
In other words, the case at bar does not come withiij the 
provisions of Rule 52 as amended, nor is there any djrect 
parallel between it and Makah Indian Tribe v. Moore. 
Tt is, therefore, submitted that appellant was entitle^! to 
a new trial as a matter of right under Federal Rules of 
Civil Procedure—Rule 63. 


CONCLUSION 


It is respectfully submitted that: 

1. The judgment of the Lower Court should be re¬ 
versed. 

2. That the Trial Court should be instructed to enter 
judgment for appellant for partition of real estate owned 
by the parties as tenants in common. 

Arthur G. Lambert 
218 Munsey Building 
Washington 4, D. C. 
Attorney for Appellant 

Of C owns el 

George L. Hart, Jr. 

Benjamin L. Tepper 
Washington, D. C. 
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226 Filed Jan IS 1950 Harry M. Hull, Clerk 

TN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARY GEORGIA GRISSO 
6033 Indian Creek Drive 
Miami Beach, Florida, 

Plaintiff, 

vs. 

PAUL B. GRISSO 
238 10th Street, N. E. 

Washington, D. C. 

Defendant. 

C. A. No. 265—’50 

Complaint for Petition of Real Estate and the 
Appointment of a Receiver Pendente Lite, Etc. 

1. Jurisdiction in the Court is vested by virtue of 
Title 16, Section 1301, District of Columbia Code (1940); 
and through the general equity powers of the Court. 

2. The plaintiff and the defendant were formerly hus¬ 
band and wife. By decree dated December 6, 1949, issued 
out of the Circuit Court of the 11th Judicial Circuit in 
and for Dade County, Florida, in Chancery No. 127952, 
the plaintiff was awarded a decree of absolute divorce 
against the defendant because of the cruelty of the de¬ 
fendant practiced on the plaintiff. 

3. The plaintiff and the defendant during coverture 
held title as tenants by the entireties to the following 
real estate located in the District of Columbia: Lots 55 
and 54 in Square 939, being known respectively as Nos. 
238 and 240 Tenth Street, Northeast, both of which prop¬ 
erties are improved by substantial brick structures com¬ 
prising two stories and basement each, each of winch 
buildings contains three separate apartment dwellings; 
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Lots 55 and 56 in Square 5652. By operation of law, 
the parties now hold these properties as tenants in leom- 
mon. These properties and their furnishings were ac¬ 
quired through the joint efforts of the plaintiff and de¬ 
fendant. 


4. The improved properties and their furnishings yield 
an annual gross rental of approximately $4800.00 

227 a year. In addition, the defendant occupiesj the 
main living furnished apartment at No. 238 Tjenth 
Street which has a rental value of $1500.00 per ^ear. 
The unimproved lots do not yield an income. The de¬ 
fendant is the sole recipient of all rents. In addition 
to this income, the defendant has a substantial salarjy as 
captain of a fire station in the District of Columbia. 

5. The decree of the Florida Court, since personal 
service was not had therein upon the defendant, does not 
provide for any support for the plaintiff either by wav 
of alimony or maintenance. The plaintiff is presently 
without gainful occupation and does not have any sojirce 
of income. She is in needy and necessitous circumstances. 


6. The above described real estate is not susceptible 
of division in kind. No person other than the parties 
hereto has any interest in the properties other than the 
holders of the mortgages secured by the improved par¬ 
cels. 

I 

THE PREMISES CONSIDERED, the plaintiff privs: 

i 

1. That this Honorable Court appoint a Receiver pen¬ 
dente lite of the rents and profits derived from the real 
estate so that disposition may be made of them in ac¬ 
cordance with the Court’s direction. 

2. That a decree of partition and sale of the real esjtate 
set forth and described in the Complaint be made heijein, 
so that the interests of the plaintiff and the defendant 
may be divided equally. 
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3. That this Honorable Court appoint a Trustee or 
Trustees for the purpose of taking title and making sale 
and conveyance of the real estate and its furnishings and 
divide the proceeds equally between the plaintiff and the 
defendant. 

4. And for such other and further relief as the exi¬ 
gencies of the case may require and as to this Court may 
seem meet and proper. 

/s/ Benj. L. Tepper 

Attorney for Plaintiff 
Benj. L. Tepper 
720 Munsey Bldg. 
Washington 4, D. C. 


• • * • 


22S Filed Feb 7 1950 Harry M. Hull, Clerk 

Answ.er 
First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits that plaintiff was awarded an abso¬ 
lute divorce from the defendant by decree dated Decem¬ 
ber 6, 1949, issued out of the Circuit Court of the 11th 
Judicial Circuit in and for Dade County, Florida; that 
the plaintiff and defendant held title as tenants by the 
entireties to the real estate described in paragraph 2 of 
the complaint; that the gross and net incomes of that 
property for the year 1949 were approximately $4,035 
and $1,375 respectively: that no person other than the 
parties hereto has any interest in the properties other 
than the holders of the mortgages secured by the im¬ 
proved parcels; states that he is without sufficient knowl- 


edge and belief to answer the allegations of paragraph 
5 of the complaint; and denies each and every other 
allegation of the complaint not herein specifically men¬ 
tioned. 

Third Defense 

As an alternative defense, defendant states that ja. full 
and complete accounting will show that plaiptiff’s 

229 interest both in acquisition and retention of the 
premises herein involved is no more thah five 

percent of its value. 

CHASE AND WILLIAMS 
By /s/ Nicholas J. Chase 
Nicholas J. Chase 
/s/ Harry M. Rubin, Jr. 

Harry M. Rubin, Jr. 

1000 Hill Building | 
Washington, D, 

Attorneys for 

• • * * 

230 Suggestion of Change of Name 

The Plaintiff, by her attorney, respectfully informs the 
Court that by reason of remarriage her name isj now 
Mary Georgia Brennan. 

i 

/s/ Benjamin L. Tepper 
Benjamin L. Tepper 
Attorney for Plaintiff j 
1406 G Street, N. W. 
Washington 5, D. C. 

* * * * I 

231 Filed Jan 15 1951 Harry M. Hull, Clerk 

Motion for Leave to Amend Answer 

\ 

Comes now the defendant and ask the Court for Jeave 
to amend the answers to set up the separate and distinct 
defense that the Florida decree procured by the plaintiff 
is invalid for the reasons that: 


C. 

Defendant. 
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(1) The Florida court lacked jurisdiction. 

(2) The said decree was procured by fraud. 

Chase and Williams 

By /s/ Nicholas J. Chase 
Nicholas J. Chase 
1000 Hill Building 
Attorneys for defendant 

Memorandum 

The record is not entirely clear as to this separate 
defense and in the interest of clarifying the record, the 
defendant asks leave to set up this defense separately. 

/s/ Nicholas J. Chase 

Nicholas J. Chase 

• • • • 

232 Filed Jan 15 1951 Harrv M. Hull, Clerk 

Amendment to Answer 
Additional Defense 

The defendant says that the Florida divorce decree 
procured by the plaintiff is not entitled to full faith and 
credit for the reasons that the Florida court lacks juris¬ 
diction and further that the said decree was procured by 
fraud. 

Chase and Williams 
By /s/ Nicholas J. Chase 
Nicholas J. Chase 
1000 Hill Building 
Attorneys for defendant 
• • • • 



Washington, D. C. 

May 8, 1953j 

The above-entitled action came on for trial on com¬ 
plaint for partition of real estate before the T. 

ALAN GOLDSBOROUGIi, United States District Judge, 
at 10:00 o’clock a. m. 

• • * • 

i 

6 Mary Georgia Brennan, 

the plaintiff, called as a witness in her own behalf, 
being first duly sworn, was examined and testified as 
f ollo'ws: 

Direct Examination 

BY MR. TEPPER: j 

Q Your full name? A Mary Georgia Brennan. 

Q And of what State are you a resident? A I am 
a resident of Florida. 

Q And the defendant, Mr. Grisso here, is your for¬ 
mer husband? A Yes, sir. 

MR. CHASE: If Your Honor please, I move thaj; the 
answer that she is a resident of Florida, go out.* I think 
that is a conclusion that the Court will be called ppon 
to determine on the basis of facts. I realize that^ for 
years, lawyers have always been troubled with the ques¬ 
tion, but it seems to me that the ultimate question is 
one for the Court, it is a matter of law’ as to whether 
she is a resident of Florida or not. He can ask her 
where she lives, where she resides, and bring all the 
facts before the Court as to her domicile or residence 
or abode; accordingly, I move that that anfewer 

7 go out. It w’as intended, I assume, to be a j pre¬ 
liminary question to identify the witness to! the 

Court, but if it is intended to be more than that, then 
I ask Your Honor to strike it out. 



THE COURT: Well, there is a great deal of differ¬ 
ence, of course, between residence and domicile. If she 
testified that she had her domicile in Florida, I would 
certainly agree with you; but to say she is a resident 
of Florida only means that she lives there, that is all it 
means. 

MR. CHASE: All right, sir. 

• • t • 

Q When were you married to Mr. Grisso? A Feb¬ 
ruary 28, 1923. 

# * • • 

MR. TEPPER: Will she please relate to the Court 
as to the progress of the marital relations with her 
former husband as to what occurred from time to time. 

THE COURT: Has that got anything to do with the 
validity of the Florida divorce? 

MR. TEPPER: Well, I assume— 

THE COURT: Was the divorce contested? 

MR. TEPPER: The divorce was not contested but I 
assume that they are going to attempt to show that the 
Florida decree was invalid and T want to bring out 

8 from this witness why she went to Florida in 
order to procure a divorce. 

* * • • 

THE WITNESS: We were married February 28, 
1923, and six months later when I was midway through 
pregnancy, my former husband, Mr. Grisso, approached 
me in an unnatural manner of sex, and when I ques¬ 
tioned him about it, it was something I hadn’t ever heard 
about, and told him I didn’t think it was God’s wav of 
marriage, and he said, well, he owned me body and soul, 
he could do with me as he chose. 

• • • • 

9 # * • m y son was two and a half years 

old, I just felt I couldn’t go on any more with 
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that sort of life and I picked up and left, and my mother 
took my son for most of the time. * • * 

So I stayed away six months and, in the meantime, 
he was pleading and promising, as he always had before, 
that it would never happen again if I would just! give 
him another chance. So, living the way I wasj not 
wanting to be dependent on my father or my mother, I 
did go back with him, hoping he meant it that time. * * • 

• # • • | 

11 THE 'WITNESS: So I went to this lawye^ and 
he, too, said, “Well, it would be an expensive 
proposition, you can only get a divorce here for adultery. 
THE COURT: Where, in Florida? j 

THE WITNESS: In Washington. I said, “Well, I 
don’t think that would be too hard to do.” But he baid, 
“Well, the cost of a detective bv the week until vou do 
have your evidence, you say you have no funds, I 
wouldn’t suggest that you go into that.” 

So, anyway, I gave up that idea again, hoping. 

• • * • | 

i 

13 Q Mrs. Brennan, did there come a time when 
your husband definitely promised to desist fpom 

his conduct? A Yes, sir, he did. 

Q And did he desist? A He did, he did stop for 
thirteen years. i 

THE COURT: Stopped what? 

THE WITNESS: He had been acting in this unnatu¬ 
ral manner for thirteen years. At this time that 1 he 
made this promise that, if I wouldn’t leave—at that time 
I w r as working and I did have some funds and he knew I 
meant it—and he promised faithfully he would stop and 
if he ever broke that promise that he would never ^sk 
me, I mean that he would not expect me to live wjith 
him any longer. So he did keep that promise for 13 
years. | 

14 ' THE COURT: For how long? 

THE WITNESS: For thirteen years. 


I 
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THE COURT: Thirteen years? 

THE WITNESS: Yes, sir, and it wasn’t broken until 
March 14 of 1949, and it was then the 14th, or 15th, or 
16th, he was just like a wild animal and I made up my 
mind then at the first chance, I had my belongings to¬ 
gether, I had the funds, and I knew I could make a go 
and leave town and get a divorce, and that was when I 
made up my mind and I left June 25, 1949. And I went 
to Florida and got a job there. It didn’t have any pay 
to it, I got room and board staying with this elderly 
couple, looking after this blind man, and at least it was 
saving funds for awhile, and they referred me to a 
lawyer, a friend of the family’s, and I turned the case 
over to him and, of course, began my residence there the 
26th of June. 

BY MR. TEPPER: 

Q Before we get to that part, Mrs. Brennan— 

THE COURT: Just one second, the 26th of June 
what year? 

THE WITNESS: 1949. 

THE COURT: Where have you lived, actually lived, 
since that time? 

THE WITNESS: 1 stayed in Florida from the 26th— 
T arrived there on the 26th of June and I left there, I 
think it was the 29th of December and came up 
15 here to attend to some business, I mean to meet 
Mr. Tepper, he was engaged through a Florida 
lawyer for me, and I had some business to take care of 
un here and also mv former husband insisted that anv 
remnants of belongings of mine, like personal clothing 
and articles that was in the house, that I had to get them 
out or he would throw them in the street, and—at least, 
that is what my son told me. And so I did, I went over 
and got those out and arranged them and sorted them, 
put some in storage and left some at my mother’s, T was 
here four weeks. 
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THE COURT: Then what did yon do? 

THE WITNESS: Then I was planning on goiijg di¬ 
rectly back to Florida and continue my living. I did 
intend going back and getting a job, hoping to get § job, 
which I haven’t found yet. 

MR. CHASE: What was that? 

THE WITNESS: I had been looking for a job dur¬ 
ing mv residence in Florida and I was unable to find a 
permanent job. I just had a week’s work taking cafe of 
some children. j 

MR. CHASE: What was the last statement? | 

THE WITNESS: The last statement was I was $oing 
back to Florida where I had residence to continue my 
residence there and to get a job. i 

MR. CHASE: What did you do, answer His Honor’s 
question. 'j 

THE WITNESS: T had in the meantime 'met 
Mr. Brennan on May—excuse me, on August 18l at 

Miami. J 

16 THE COURT: Of what vear? 

THE WITNESS: Of 1949. I left here June 
25 of 1949 and I met him on August 18, when he jwas 
vacationing in Florida. 

BY MR. TEPPER: j 

Q Under what circumstances did you meet Mr. Bren¬ 
nan? A T met him on the beach, he was vacationing. 
THE COURT: All right, go ahead. 

THE WITNESS: He had nine days there of his va¬ 
cation and then lie travels all through the year fob a 
national New York concern, and he went on with his 
next job. 

BY MR. TEPPER : j 

Q What did you say Mr. Brennan’s occupation jis? 

A He is an auditor for National Dairv Products j of 

" I 

New York City and he is a traveling auditor and he 

travels to all their plants in the southeastern section!of 
the country. He is continuously traveling, he is about a 
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month or so in each citv and it takes him about two 
years to complete the circuit and the plants range from 
here to Key West, from Birmingham to the East Coast. 
So his next job was in Virginia and he came back up for 
that job and we corresponded, and every three weeks the 
company lets the men visit their home, wherever it hap¬ 
pens to be, with their railroad expenses paid, and so his 
sister and his family live in New York and New Jersey, 
so rather than visit them as he occasionally had, he de¬ 
cided he would come down and visit me. 

• • • • 

19 So, I continued to correspond with Mr. Brennan 
and whenever he had, like Thanksgiving or Christ¬ 
mas, holidays off, he would come down and spend them 
there rather than go to his sister’s. 

THE COURT: TTe couldn’t have Christmas, because 
you came back here in December. 

THE WITNESS: Yes, at the end of the Christmas 
holidays. 

THE COURT: All right. 

THE WITNESS: Just before he went to the next 
job at Knoxville— 

THE COURT: When did you go back to Florida? 
THE WITNESS: I went back after I was married. 
I married Mr. Brennan on the 1st of February. 

THE COURT: What year? 

THE WITNESS: Tn Hendersonville, North Carolina. 
THE COURT: Then you went back to Florida? 
THE WITNESS: I didn’t go there immediately, we 
took the next jobs in line which were that job, the 

20 time we married was Asheville, North Carolina, 
then we went to Charlotte and proceeded from 

there to Miami. And we decided, I mean, the plants we 
worked in Florida, Tampa, Jacksonville, and Miami, 
took a little over six months of the year, then we con¬ 
tinued on— 
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THE COURT: When you married Mr. Brennan, how 
long had you been divorced? 

THE WITNESS: I was divorced the 6th of Decem¬ 
ber— 

THE COURT: Of what year? 

THE WITNESS: 1949, and I married him February 
1, 1950. 

• • • • 

THE WITNESS: I had my divorce December 6, 1949, 
and I married Mr. Brennan February 1, 1950. 

THE COURT: That is after you brought this action? 

THE WITNESS: I came up, yes, to see Mr. Temper 
about it and at that time it wasn’t until the end of my 
visit here when I had made the decision that—I mban, 
came close to making the decision of getting married 
that June, and I went to Mr. Tepper and I asked him 
if that would have any bearing on this case and he b&id 
no, it wouldn’t. I said, “Well, I am thinking ^erv 
seriously that I might marry.” 

THE COURT: But you hadn’t brought the suit at |hat 
time, had you? 

THE WITNESS: I don’t know whether it was iiled 
or anything, but he was taking over the case for me. 
21 MR. TEPPER: I think the case was filed in 
January. 

THE COURT: Yes, I know, but I am .-just trying to 
get the dates straight, as far as I can. 

Now, before you applied for a divorce in Florida, did 
you make any demand at all upon your husband for hny 
rent or any property or any of this property, was any 
demand of any kind or character made upon him ujntil 
after you had the Florida divorce? 

THE WITNESS: No, sir, there wasn’t. i 

I 

* • * • 

THE COURT: Where was this boy, this son of yoijirs, 
who has he been living with all these years? 
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THE WITNESS: Well, he has been at home here in 
Washington with his father and I until he went into the 
service, then after the service he went to college at Iowa 
State. 

22 THE COURT: Has he ever lived with you since 
your divorce? 

THE WITNESS: No, sir. 

THE COURT: Where does he live? 

THE WITNESS: He is living here at home with his 
father when he is in town. He is traveling for the Gov¬ 
ernment in labor statistics. 

• • • • 

24 BY MR. TEPPER: 

25 Q Is this your signature? A Yes, it is. 

Q And this paper is entitled, “Declaration of 
domicile and citizenship”? A Yes. 

THE COURT: Well, after you got through the sev¬ 
eral trips with your husband, where did you go then? 

THE WITNESS: I came to Washington for four 
w^eeks to attend to— 

THE COURT: I mean your present husband. 

THE WITNESS: Yes.' 

THE COURT: You were married in February? 
THE WITNESS: Yes, sir. 

THE COURT: And then where did you go, specifi¬ 
cally? 

THE WITNESS: To his next job, which was Ashe¬ 
ville, North Carolina, and that lasted seven weeks. 

THE COURT: Then where did you go? 

THE WITNESS: Charlotte, North Carolina, that was 
six and a half weeks, then to Miami, we stayed there two 
months, then we went to Jacksonville and we stayed 
there, I think it was around six weeks, then we went to 
Tampa and we stayed there, I forget just as to the dates, 
I don’t know. 

• • • # 
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MR CHASE: I understand that counsel walnts 

26 to offer this document which hasn’t been marked 
up in evidence. May I ask the witness a questjion 

in connection with identification that goes to the admissi¬ 
bility of the document? 

MR. CHASE: Mrs. Grisso, is this your signature? 
THE WITNESS: My name is Brennan. 

MR- CHASE: I am sorry, it is written Grisso th^re. 
THE WITNESS: That was before I wras marriled. 
MR. CHASE: This is dated December 29, 1949. ! 
THE WITNESS: Yes, I was married February 1, 
1950. | 

MR. CHASE: I see. When did you get your divorce? 
THE WITNESS: December 6, 1949, you know’' that 
date. 

I 

MR. CHASE: Now, don’t argue with me. You got 
your divorce December 6, 1949, that is right? 

THE WITNESS: Yes, sir. 

MR. CHASE: Didn’t you sw^ear to this on December 
28, 1949? 

THE WITNESS: Yes, sir. 

I 

• * • • 

27 MR. CHASE: Let me ask you this: You swmre 
to this before Harvev L. Klein, am I right? 

THE WITNESS: Yes, sir. 

MR. CHASE: Isn’t Harvey Klein the lawyer tl}at 
vou w^ent to see a dav or two after vou got the divorce 
and who referred this case, to file a partition, to Mr. 
Tepper? Isn’t that the same man? 

THE WITNESS: Yes, sir. 

MR. CHASE: And he prepared this statement for 
you, didn’t he? 

THE WITNESS: Yes. 

MR. CHASE: I object to it as clearly a selfservifig 
declaration. 


I 


l 
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THE COURT: Well, let me see it, I don’t know what 
it is, of course. 

MR. CHASE: Here is a document prepared by the 
plaintiff in conjunction with her Florida lawyer, for 
transmittal to the District of Columbia lawyer. It re¬ 
lates to her intention and they offer it as evidence of her 
domiciliary intent. 

• • * • 

31 THE WITNESS: No, sir, this was here. I 
didn’t leave Washington, I lived in Washington 43 
vears, I didn’t leave until June 1949. • • • 

• • • • 


37 Cross Examination 

BY MR. CHASE: 

# * * * 

38 Q Going to 1949, twenty years later, isn’t it a 
fact that you w'ent to Mr. Neudecker, Raymond 

Neudecker of this Bar, and employed his services and 
employed the services of a detective to have the defend¬ 
ant chased and shagged and bulled around by detectives? 
A I w'ent to him because I saw' lipstick on his collars 
and long hairs that weren’t mine on his best clothes. 

Q I understand, but you had him shagged in the 
early 1949, didn’t you? A T don’t know' what you call it. 

THE COURT: Was that during the thirteen years and 
before he began this unnatural— 

THE WITNESS: Yes, sir. 

THE COURT: You w'anted to get a divorce before 
he began this unnatural— 

THE WITNESS: T knew he w'as—there w'as signs on 
his clothing. 

39 THE COURT: I am not asking you that, I 
am asking you whether you tried to get a divorce 

from Mr. Neudecker before he began these unnatural 
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practices, after having refrained from them for thirteen 
years? 

THE WITNESS: Yes, sir. 

THE COURT: You did. All right, go ahead. 

BY MR. CHASE: 

Q You continued to see Mr. Neudecker March, April, 
May and June of 1949, am I correct? A Yes, I |did. 

* * • * 

40 Q That isn’t my question, lady, my question 
is whether or not you discussed with your husband 

in March, April, May or June, that you were goin^ to 
Florida? A No, I said nothing, Florida wasn’t brought 
up. 

Q As a matter of fact, when you went down to lilor- 
ida and left the District of Columbia on the 25th of 
June, you didn’t say anything to him, did you, about it? 
A No. 

Q You just pulled off, isn’t that right? A Yes, ihat 
is the way I had to leave him the other time, sneak a\^ay. 

Q I didn’t ask you that. Now, isn’t it a further fact 
that prior to that time you and your husband had boqght 
a lot at 30th and W Street, Southeast? A That was in 
September, 1947, yes. 

Q Isn’t it a fact in 1947, 1948 and 1949, you and your 
husband were discussing building a house on that jot? 
A We were discussing it at first, yes, sir, and finally I 
decided, which I felt was my privilege, if I may bring 
this question up, as to a matter of religion— 

41 Q All right, let’s get into the Catholicism, we 
have had horses, we have had sexual activities, 

now let’s get into Catholicism. A I would like to biiing 
that up because that is what led to me going to Mr. 
Neudecker, that is what led to our upset about the house 
before. 

Q When did you first go to Mr. Neudecker? 

THE COURT: Let her finish her answer. 
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THE WITNESS: My husband never attended a 
church, he didn’t belong to one as far as I knew, I 
couldn’t get him to church but I started my little boy 
when he was three, and 1 took him regularly up until he 
was nine, and I became somewhat dissatisfied with this 
church that I had been attending, which was the one I 
had been baptized in when I was twelve, the branch of it; 
because they didn’t approve of dancing, 'which was a 
daily thing in my life, it was a business— 

THE COURT: What church were you in? 

THE WITNESS: That was the Christian Church. 

THE COURT: Oh, yes; no, they don’t approve of 
anything. Go ahead. 

THE WITNESS: I found that out after I went to 
their Sunday School meetings and so forth, so anyway, 
I discontinued; T hadn’t been to church for fifteen years. 
BY MR. CHASE: 

41 Q When were you last in church? A I don’t 
remember the date, it was about fifteen years prior 
to 194S, so that would be about 1933, wouldn’t it, yes, 
and, sir, during the time just before my son went over¬ 
seas and the while that he was overseas, I attended a 
special service in another branch, another church which, 
as you mentioned, was a Catholic Church, and these serv¬ 
ices gave me a certain amount of consolation and satis¬ 
faction, and it led me to want to look into this other type 
of church, and I knew— 

THE COURT: Without any reflection on the Catholic 
Church in the slightest degree, it just reminds me of 
something comical that happened in my church. I am an 
Episcopalian. There used to be an old fellow there who 
said he was an Episcopalian because it didn’t interfere 
either with his politics or his religion. 

* • • • 

BY MR. CHASE: 

Q Mrs. Brennan, when you went down to Florida on 
June 25, 1949. you had lived in the District of Columbia 
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throughout your lifetime up until that day, am I correct? 
A Born here and lived here all my life. 

Q You were married here? A Yes. 

43 Q Raised your family here? A Yes. 

Q And when you left, you put certain things 
in storage, did you not, in part? A Yes, mostly per¬ 
sonal things, yes. 

Q In certain warehouses in the District of Columbia? 
A Not warehouses, warehouse. 

Q In a warehouse. You also left certain of your 
things in your home, didn’t you, at 238 10th Street, 
Northeast? A Yes, I couldn’t pack everything at that 
time. 

Q Now, neither }*our husband nor son knew you were 

going to Florida, isn’t that correct? A No. 

Q Now, you went down to Florida to get a divoiice, 

didn’t you? A Yes, I was sorry that I couldn’t have 

gotten it here on those grounds, yes, sir. 

Q I know, but—all right. You did leave on June £5, 

1949, to get a divorce, is that right? A Yes, sir. 

Q And you had been living in your home at 238 lCjth 

Street, Northeast, right up to that time? A Yes, sir* I 

lived there twentv vears. 

* * 

Q As a matter of fact, where was your son |>n 

44 or about the 25th of June? A He was in Ioym 
State College, finishing. 

Q He was in his senior year, was he not? A Y6s, 
sir. 

Q And going to take bis degree in the commencement 
of 1949? A Yes. 

Q And you remember when that was scheduled for? 
A August 27. 

Q And isn’t it a fact that in the spring and evin 
through June, 1949, you and your husband had planned 
to go out to Iowa to attend the graduation exercised? 
A We had talked of it, ves. ! 
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Q You had planned it, as a matter of fact, did you 
not? A Well, we were talking of it, probably you can 
call it planning it. 

Q Yes, and as far as we can ascertain, it is fair for 
me to say as late as the middle of June, 1949, your son 
Paul knew that his mother and father, the plaintiff and 
defendant in this case, were coming out there to see him 
take his degree, isn’t that correct? A He expected that 
we would, yes. 

Q And he knew you were coming? A He would ex¬ 
pect that we would, I told him we expected to come. 

45 Q And am I not correct when I said that as 
late as mid-June, 1949, you and the captain here 

had planned on taking a vacation together, isn’t that 
correct? A Well, as I told you, I had to more or less 
sneak away and had I shown any signs of it, other than 
to follow along with things, I would have not been able 
to have gotten away. 

Q In other words, you are suggesting to His Honor 
that you were a prisoner? A Well, a form of one, yes. 

Q Yes. Was that because your husband showed great 
interest in you, and even seemed to be very much at¬ 
tracted to you? A Yes, sir. 

Q Even to the point that I suppose a woman would 
say that he was jealous of you, is that correct? A He 
always was insanely jealous, not just jealous, but in¬ 
sanely jealous. 

Q But I am correct when I state as late as mid-June, 
as best we can fix it now, you were going on vacation 
with the captain, isn’t that correct? A I don’t know 
where. 

Q You were going, though? A I don’t know where, 
we usually took a vacation but there hadn’t been any 
talk of where we were going yet. 

46 Q Hadn’t you planned to go North or up to the 
Canadian woods with him? A If we went to 
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Paul’s, if we went to the graduation, we had talked we 
would make a round trip and hit Canada. 

Q Just as a matter of routine as you had done for 
years, see your boy take his college degree and thep go 
from there around the captain’s summer vacation from 
the Fire Department. It had all been planned, isn’t jthat 
right? A It had been talked of. 

Q Discussed and talked of, call it what you will, 
around the house. Isn’t that right? A It had been 
talked of, yes. j 

Q You never once said you were not going to Paul’s 
graduation? A I never once said, because I didn’t want 
to show any signs that he might expect that something 
was wrong, because I intended to get aw^av. 

Q In other words, you were planning in your pwn 
mind? A Yes, sir. j 

Q Now, was it in May, 1949, or was it in August, 1949, 
that you first met Lawrence Brennan? A I mad£ a 
mistake, I said August, and I corrected it, I said August 
18, under oath, the first time I ever laid eyes on him. 

Q You left the District of Columbia on JuneJ 25 

47 by train, did you? A Yes, sir. 

Q And you arrived in Miami on the 26th of 
June, is that correct? A Yes, sir. 

Q Now, when you left, you had certain moneys still 
in bank in the District of Columbia, did you not? A 
Yes, sir. 

Q And you had certain United States bonds, did ^ou 
not? A Yes, sir. 

• * • • 

48 BY MR. CHASE: j 

Q In fact, your boy, prior to going to Iowa, had 
been a prisoner-of-war in a concentration camp, hadp’t 
he? A Yes, sir. 

Q And he had only been back in the States a matter 
of a few years, say from 1946 to Jane of 1949, when jhe 
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had been attending school, when you went down to Flor¬ 
ida, isn’t that right? A Yes. 

• • # • 

59 BY MR. CHASE: 

Q Mrs. Brennan, I am correct, am I not, it was 
sometime in July the captain visited you in Florida, and 
it was in connection with that visit that certain letters 
were exchanged between Mr. Towle and Mr. Neudecker, 
and Chief May hew of the Department? A It was after 
that visit. 

Q Right after that? A Yes. 

Q And then did there come a time in September 

60 when the captain came down to see you again? A 
Yes. 

Q Will you fix the date for the Court? A Well, the 
exact date I am not too sure, it was the latter part of 
September, he and my son came down. 

Q That is your son Paul? A Yes, sir. 

Q The two of them drove down there, is that right? 
A That is right. 

Q And each of them pleaded with you to come back, 

isn’t that correct? A That is right. 

• * * • 

Q And it was then that you announced suddenly 

61 and with amazement to your son and your hus¬ 
band that you had a guest coming into the city, 

isn’t that correct? A That is right, I explained that to 
him. 

• • • # 

Q And that guest that was coming is your present 
husband, Lawrence Brennan? A That is right. 

Q And you had known him just about three 

62 weeks at that time, hadn’t you? A I met him on 
August 18, and this was the latter part of Sep¬ 
tember. 
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Q Is it your testimony you had only known him about 
three weeks? A Whatever length of time that is, yes, 
it is a little over a month, I think. 

* * * * 

Q Now, when you discussed the matter of yourj get¬ 
ting a divorce in the District of Columbia with Mr. Neu- 
decker, and then subsequently with Mr. Tow’le, aim I 
not correct that it was your position that you coujdn’t 
get a divorce on the grounds of adultery because you 
didn’t have the evidence? 

• • • • 

64 Q Yes. And there is nothing in Mr. jjSTeu- 
decker’s letter of September 13, 1949, which jyou 

saw as you testified in your deposition, # about anything 
but adultery, and going back to my question w’hiqh I 
asked vou, and let’s talk about that a minute— A That 
w’ould have been adultery, had I gotten it, yes, sir, a^d I 
refused to live like that until I got the evidence, and bo I 
decided w’here I would go, wdiere I wouldn’t have to Have 
adultery, I could have it for the thing I needed it. 

• # # * 

Q And did you see Mr. Brennan on that occasion that 
w r e mentioned in September? A Yes, sir, I saw’ Him 
from Thursday afternoon until Sunday afternoon, wjhen 
he caught the plane. | 

Q Did you see him from time to time after that w’jhen 
he w’ould come to Miami? A Well, he travels, Hnd 

65 I would have to see him between jobs and the 
company only lets them visit home every t^ree 

weeks. | 

Q But you saw’ him again in September and again in 
October, did you? A T don’t know about October^ I 
can’t really be sure of the exact date, I doubt it. 

Q Were you corresponding? A Oh, yes. 


i 

l 

i 

i 
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Q You were corresponding with him pretty regularly? 
A Yes. 

Q Don’t you know you saw him again in late October? 
A It could have been, I don’t recall. 

Q And you saw him in November? A Thanksgiving, 
yes, sir. 

• • • • 

66 Q That was on December 6, 1949, that you got 
your divorce? A That is right. 

Q And it was on December 7, 1949, that you went to 
Mr. Harvey Klein? A I believe that was the date. 

Q That is correct, isn’t it, and you told Mr. Klein 
that you wanted to start proceedings then in the District 
of Columbia to get half of the property in the District 
of Columbia? A Yes, I was unemployed and I wanted 
to get— 

Q I didn’t ask you that, madam, please answer 

67 my question. A Yes. 

Q All right. And then it was that Mr. Klein 
got in touch with Mr. Tepper, am I correct? A Yes. 

Q Now, you spent Christmas in Miami, did you? A 
Yes. 

Q Right in Miami? A Yes, sir, Miami Beach. 

Q You didn’t travel over to Tennessee? A No, sir. 

Q You didn’t go over to Nashville? A No, sir. 

Q And you remained in Miami for a couple weeks 

after you got your divorce? A Until the 29th, I think 

it was, that I left there, of December. 

Q And then it was you got in an automobile with Mr. 
Brennan, isn’t that correct? A Yes. 

Q And friends of his? A Yes. 

Q And drove back to the District of Columbia? A 
That is right. 

Q Now, when was it that you left Miami? A It 
must have been the 29th, to my recollection, and 

68 I arrived here on New Year’s, I guess, or the eve 
of New Year’s Day, something like that. 



How long had Mr. Brennan been in Miami before 
yon left to come back to Washington? A Christmas 
holidays, he gets the whole week. 

Q As a matter of fact, he had been there from ajmost 
the middle of December, hadn’t he? A No. 

Q When you think back— A No, he only I gets 
Christmas week and wreek ends previously, he gets 
Christmas week, it amounts to about ten days with week¬ 
ends. 


Q And did you drive directly to the District of Colum¬ 
bia from Miami? A Yes. 

Q And you went to your mother’s home here, or a 
friend? A No, I went to a mutual friend of ours, both 
Mr. Grisso and myself. 

Q Did you have any room in Miami when you' left 
there? A That was my residence, at 6033 Indian Creek 
Drive, and I hoped to go back there. 

Q But you didn’t have any apartment there, did you? 
A I left an apartment—why, no, I couldn’t afford it in 
the winter season. 

69 THE COURT: He wants to know whether you 
had given up your apartment and had no place to 
live down there when you left. 

THE WITNESS: That is right. 

THE COURT: That is the question and answer. 

BY MR. CHASE: 

Q How long was it after you got back to the District 
of Columbia before you looked up the captain? A | Be¬ 
fore I looked him up? 

Q Yes, check with him here, didn’t you look hinj up 
when you got back in town in January, 1950? A No, I 
got back in several days, I wanted to go over and get 
my winter coat, I had summer clothes and I wantejl to 
get winter clothes and heavier dresses, and I phbned 
the house to see if he would be in and he said ves, and 
I was not feeling so well and he drove over and gotj me 
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and took me over to the house and got a heavier dress 
and my long fur coat and he drove me back over. 

Q And he asked you on that occasion to please come 
back, didn’t he? A Oh, yes. 

Q Did you tell him on that occasion that you had been 
carrying on a courtship with Mr. Brennan? A I don’t 
recall that I did or didn’t. 

Q You know, as a matter of fact, you didn’t, 

70 am I correct? A I am not sure, he knew I was 
coming back in December—in September. 

THE COURT: He wants to know did you tell the 
defendant in this case that you were married at that 
time? 

THE WITNESS: I wasn’t married at that time. 
MR. CHASE: This was in early January, 1950. 
THE COURT: All right. 

THE WITNESS: I don’t recall. 

BY MR. CHASE: 

Q Isn’t it a fact you testified upon your deposition 
you didn’t tell your husband when you got back you 
were carrying on a courtship with Mr. Brennan, because 
it was none of his business? A Well, evidently, I was 
divorced from him. 

Q Certainly. And you didn’t say anything to your 
husband about your courtship with Mr. Brennan 
throughout the month of January, 1950, did you? 

MR. TEPPER: I object, if Your Honor please. 
THE COURT: Overruled, sir. Go ahead. 

BY MR. CHASE: 

Q Will you answer the question? A At the time I 
came up, T was divorced from him. 

THE COURT: Answer the question, please. 

BY MR. CHASE: 

71 Q Do you understand my question? A T don’t 
recall whether I discussed that, to mv recollection, 

I didn’t. 
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Q And when did yon first go to see Mr. Tepper jwhen 
you got up here? A I suppose right quick, probably 
within a day or two. I wanted to meet him, that! was 
part of my business up here. j 

Q Did you tell Mr. Tepper at that time that you were 
without money? A I wasn’t completely withoult, I 
didn’t want to get to that state. I wasn’t completely 
without funds, but I was without a job. 

Q My question was a very simple one. Did yoh or 
didn’t you tell him you were without money? A I was 
not completely without money, no. I had a fund which I 
set aside as an insurance policy, which I had no inten¬ 
tion of touching because when I left him my only pblicv 
was in a combined family policy in the Fire Department; 
that meant when I left I had no insurance policy and T 
wanted, if anything happened to me, to have a fund 
aside until I got a policy that would take care of any 
funeral arrangement, and that was a sum that I had which 
I had no intention of touching and I wanted to prepare 
myself because it was so—that is what he and Mr. ToWle, 
no doubt, were banking on, that I would go broke knd 

I would have to come crawling back to whatever 

1 

72 demands he made when I did come back, anji I 
didn’t want to get in that state. I was not br(j)ke. 
Q Are vou suggesting to His Honor, in connection 
with your answer, that there was a conspiracy between 
vour lawver, Mr. Towle, and your former husband— A 
No. ' ’ | 

Q —to drive you into bankruptcy, is that what you 
are suggesting? A No, but my former husband was 
expecting that. My former husband was expecting—Ihe 
didn’t know how much funds I had, so he thought as 
long as the divorce could be delayed, that if I didn’t f|nd 
a job, I maybe would need money bad enough that I 
might be forced to come back to him. which T wouldn’t. 

0 When vou came to the District of Columbia, did you 
see Mr. Brennan from time to time in early January, 
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1950, here? A No, sir, he was working on a job in 
Knoxville, Tennessee, and I didn’t see him the whole 
time. He phoned me a couple times from there. 

Q He drove up here with you in early January? A 
Yes, and then left. 

Q Over what period of time did you see him up 
here? A I didn’t see him until the day I left Wash¬ 
ington, which was exactly four weeks from the day I 
landed in town until I left. 

73 Q Tn other words, you stayed here from De¬ 
cember what? A January 1. 

Q January 1 until "when? A The 28th. 

Q The 28th of January? A Yes. 

Q And it is your testimony from the first of January 
to the 28th of January, you didn’t see Mr. Brennan at 
all? A No, sir. 

Q But then you married him a couple days later, is 
that right, in Hendersonville, North Carolina? A That 
is right. 

Q And how did you leave the District of Columbia to 
go to Hendersonville, North Carolina? A In an auto¬ 
mobile with L. P. Brennan. 

Q When did you leave? A I left on the 28th. 

Q And you drove directly to Asheville, was it? A 
Yes, sir. 

Q And then after you were in Asheville a bit, you 
took up an abode there, did you; where did you live? 
A We located a little bungalow, a tourist bungalow, 
where we moved on February 1. 

Q Now. how long a lease or for what period of time 
did you engage that bungalow that you are talking 

74 about? A The length of time the job would be: 
we paid for it by the week. 

* • • • 

Q All right. Where did you get married? A Hen¬ 
dersonville, North Carolina, 22 miles from Nashville. 
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Q Did you know any of the witnesses to the marriage? 
A No, sir. 

Q You were married by a preacher in that little town? 
A No, a justice of the peace, right across from the 
court house. 

75 Q And after you were married, where did you 
go? A We came directly back to Asheville! to 

the bungalow which we had just engaged and moved! in 
at that time. 

Q How long did you stay there? A Whatever the 
length of the job was, it was seven weeks, that is wpat 
it was. 

Q You stayed in Asheville for seven weeks? A Yes. 
Q Then where did you go? A I told the Judge to 
Charlotte. 

Q To Charlotte, North Carolina? A Yes. 

Q With your husband? A Yes. 

Q How long did you remain there? A Six and a 
half weeks. 

Q And then where did you go? A To jtfiami. 

Q And who went to Miami with you? A My hhs- 
band and mvself. 

Q He had to go back there in connection with another 
one of these calls that he makes? A Yes. 

Q And you drove from Charlotte to Miami, and wh^re 
did vou stav when vou went back? A At a bun- 

76 galow. 

Q And where was that bungalow? A Miami 

Beach. 

Q Can you fix this with more precision in terms of 
its location? A Address, 7S01 Abbott Avenue. 

Q And how long did you remain in the bungalow? 
A Two months. 

Q And then where did you go? A Jacksonville. ! 

Q Jacksonville, Florida? A Yes. 

Q What county is that in, do you know? A I don’t 
know. 


I 
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Q How long did you stay in Jacksonville? A I don’t 
know to the exact week there, because we took out— 

Q Well, approximately. A I don’t remember exactly. 

Q A week A Oh, no, more than that. We took our 
vacation in the middle of that job, so I don’t know 
exactly how long; we didn’t stay to finish that job, but 
we were probably there a month. 

Q And then you went from Jacksonville over 

77 to Tennessee on another job? A No, Tampa, 
Florida. 

Q Tampa, Florida, on another job? A Yes, and then 
back to Palm Beach. 

Q Then back to Palm Beach. Then from Palm Beach 
to where? A Let’s see, from Palm Beach to Atlanta. 

Q Atlanta, Georgia? A Yes. 

Q Do you remember when it was you went to At¬ 
lanta, Georgia? A Not the exact dates, I don’t have 
those dates. T don’t see where that enters into the case. 
I mean, I could have had those dates if I had known. 

Q Was it in the summer of 1950? A It was a month 
previous to Thanksgiving, we left the day after Thanks¬ 
giving. 

Q That was easy, October, 1950, you went to Atlanta; 
from Atlanta you went where? A Chattanooga. 

Q Chattanooga, Tennessee. How long did you stay 
in Chattanooga? A About a month. 

Q Then you came back to the District of Colum- 

78 bia from Chattanooga? A No, Richmond. 

Q Oh, you went to Richmond, Virginia? A Yes. 

Q And how long did you stay in Richmond, Virginia? 
A About a month, the jobs last about a month now, 
they have more of a system. 

Q Then from Richmond, where did you go? A Chris- 
tiansburg. Virginia. 

Q And how long did you stay there? A About a 
month, three weeks. 
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Q Then did you come back to the District of Colom¬ 
bia? A I believe it was the next job. 

Q When was it you came back to the District of 
Columbia? A Oh, no, it -was Greensboro, North Caro¬ 
lina. 


Q Oh, you went down again, to Greensboro, N(irth 
Carolina? A That is right. 

Q How long were you there? A About a montO. 

Q From Greensboro did you come up to the District 
of Columbia? A Yes. 

Q When was that? A That was for the Christmas 

# I 

holidays. 

79 Q Of this year? A No, that was after—let’s 
see, now, wait— 

Q I mean in 1950. A Yes, and I am trying to think, 
because we did come up for the Christmas holidays, (but 
then after Greensboro we were there the latter part of 
February to the latter part of March, so w^e came up 
the latter part of March. 

Q The latter part of March? A No, it w r as the mid¬ 
dle of March, because Mr. Brennan had to come here 
for a major operation on his spine, he had a spinal djisc 
removed and it was a very, very difficult operation dnd 
we were referred here, at least referred to doctors i in 
Duke, but he wanted me to be near my friends and motljier 
rather than in a strange town while he was recuperating, 
and in the hospital, so I could stay with my mother, ^nd 
so forth, which I did, so he came here for the operation. 
He is still recuperating, has another week to go. 

Q How long have you been in the District of Colum¬ 
bia as of today, with relation to the period immediately 
prior to today? A I think we arrived here on the llth 
of March. 

Q 1951? A Yes, sir, and he entered the hospital on 
the 13th. 

• • • • 
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80 Q And where have you been residing in the 
District of Columbia over the past three months? 

A Two different residences. 

MR. TEPPER: She hasn’t been here in the past three 
months. She came here in March. 

BY MR. CHASE: 

Q Two months, sorry; the past two months. A Yes, 
so he could be near the doctor. 

Q Where have you been living, that is my question. 
A I have been living here in town with him. 

Q At what address? A Well, I have just moved. 
Q Well, give me the former address. A The former 
address was 1146 17th Street, Northeast. 

Q And where do you live now? A Do I have to tell 
you? 

THE COURT: Answer the question, please. 

THE WITNESS: I live at 865 Van Buren Street, 
Northwest. 

* • • • 

81 Redirect Examination 

BY MR. TEPPER: 

# • * • 

82 Q Precisely when, if you can recall, did this 
unnatural conduct start up again ? A To be exact, 
it was March 14, 15, and 16. # * * 

* * # • 

85 And I made up my mind if my health depended 
on my leaving, I was leaving; if that was the only 
way I could get away, I was going to sneak away from 
him, all his pleading and crying, he is a sight, I had to 
sneak away. 

• * • • 
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Recross Examination 


BY MR. CHASE: 

Q Mrs. Brennan, you testified you went to se^ a 
psychiatrist? A Yes. 

Q Who was he? A I don’t recall the name, ]^lr. 
Grisso should know, he paid the bill. 

Q When was it? A When was it—I don’t know the 
date, either. 

Q Let me see if I can help you— A Yes. 

Q You say you saw T Dr. Schreiber on March 17 
87 and it was in the two or three-day period before 
that that you had what you described as a distaste¬ 
ful experience with Mr. Grisso, right? A Yes. 

Q And it was before that that you had seen jhe 
psychiatrist, wasn’t it? A Quite a while before, I 
couldn’t tell you how long it was, at least I had at that 
time made up my mind not to have treatments until I 
was sure that he would have them, too. 

Q And you didn’t talk to the psychiatrist about ahy 
unnatural activities, you don’t mean to suggest that ? | A 
I did, I certainly told him, that is where I first lost ijny 
love for him in the first thirteen years, but I couldb’t 
tell him about this— 

THE COURT: You told him what? 

THE WITNESS: I told him whv I hadn’t too mufch 

* 

love for him, that it was lost with those first thirteen 
years, but this hadn’t come up, the second happening. 
BY MR. CHASE: j 

Q Of course it hadn’t, that is what I wanted to cle^r 
up. When you saw the psychiatrist, you didn’t complain 
to him about any so-called unnatural conduct, did yofi? 
A Oh, no, at that time it was this religious angle, veis. 

MR. CHASE: That is all. ’ * 1 
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88 Paid B. Grisso, 

the defendant, was called as a witness in his own behalf 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. CHASE: 

Q You are Paul B. Grisso, you reside at 238 10th 
Street, Northeast, Washington, D. C., and are the named 
defendant in this case? A That is right. 

• # * • 

89 BY MR. CHASE: 

Q Now, directing your attention to June 25, 
1949, and having heard the testimony before the Court, 
I ask you whether or not you had any notice from the 
plaintiff, Mrs. Brennan, of the fact that she was going 
to Florida for a divorce? A I did not. 

Q Had she discussed it with you over a period of 
weeks or months prior thereto? A No, sir. 

Q Are you presently employed in the Fire Depart¬ 
ment? A Yes, sir. 

Q What is your status? A Captain. 

Q And you have been with the Department over how 
long a period of time? A Twenty-eight years. 

Q And in connection with your marriage, I ask you 
whether you received what has been marked up as De¬ 
fendant’s Exhibit No. 4, namely, a group of letters and 
post cards from the plaintiff? A That is right. I did 
receive them. 

Q And do you identify the handwriting as being the 
handwriting of the plaintiff? A Yes, sir. 

90 (Group of letters and post cards from the plain¬ 
tiff to the defendant was marked Defendant’s Ex¬ 
hibit No. 4 for Identification.) 
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BY MR. CHASE: 

Q Now, Captain, you have heard the testimony of 
your former wife with respect to, well, I will go thrdugh 
them: First, your alleged asexual conduct, and I fon¬ 
der if you would briefly tell His Honor what your testi¬ 
mony is with respect thereto? A The first I ever hejard 
of that or knew of it was when I visited Mrs. Griss<^ at 
that time in Florida at her lawyer’s office, who informed 
me of the charges that she had made against me, Mr. 
Lloyd Towle. 

Q What is his name? A Lloyd Towle. j 

Q I ask you, further, what you have to say with!re¬ 
spect to her observations as to your drinking during ithe 
period of coverture or marriage? A Well, I taki a 
beer or a drink once in a while, but as far as my drink¬ 
ing is concerned, I don’t think I ever drank two quajrts 
of whisky in my life. j 

Q Third, I ask you with respect to your gambljng 
proclivities during marriage, will you make a statement 
with respect thereto? A T went to the race trick 

91 one time with Mrs. Brennan, Charles Town, I 
think we broke about even there, and I went to 

Bowie at one other time in my life, and I think I lost .^20 

there, and that is the extent of my gambling. 

♦ * • # 

Q Now, let’s go to the next item on the agenda, yqur 
alleged attacks upon her interest in Catholicism. Wfill 
you tell His Honor what your best recollection | is 

92 with respect to that phase of your married life? 
A I found out she was taking instructions from 

a priest. It was right after an incident in the Fire 
Department, the Chief Engineer at that time, his naijne 
is Murphy, Clement Murphy, he was a very strict ahd 
strong Catholic; he wasn’t strict, he was strong fpr 
Catholics only. T had been in line for a promotion and 


I 




36 A 


eight men had been promoted over me, and the ma¬ 
jority of them were Catholics. So it hurt me very much 
at the time and I told her so, for her to go and even 
consider joining the Catholic Church at that time, being 
as I had been hurt so badlv bv the head of the Fire 

V * 

Department who was a strong Catholic. 

Q Now, going to the midsummer period of 1949, will 
you tell His Honor what the family plans were with re¬ 
spect to your son’s graduation and your vacation, and 
do so briefly, if you will. A Well, we had planned to 
go to Paul’s graduation at Iowa State College on Au¬ 
gust 27. We had even written to him and told him that 
we were coming for his graduation and, as a graduation 
—as part of a graduation present, we were going to take 
him on a vacation with us and for him to plan the trip, 
which he did. He had planned a trip up through Canada, 
Maine, and the New England States. Those plans had 
been made for, well, from a year to—six months to a 
year. The day before she left home, she told my 
93 sister of those plans, on a Friday before she left 
home on Saturday, told her that on the telephone. 

Q And when was it that your vacation was planned? 
A It was planned to start three days before Paul grad¬ 
uated. 

Q Would you fix that date? A That would have 
been about the 23rd or 24th of August, 1949. 

Q Now, did there come a time thereafter, when you 
went to Florida? A I did—after this August? 

Q Prior to August. A I went there in July, about 
three to four weeks after she left home. 

O Tell His Honor essentially what occurred there. 
A I found out where she lived, where she was living 
and went to the door, rang the doorbell, and she came 
to the door, saw it was me, slammed the door in my 
face: so, after traveling 1,200 miles to try to see her 
+o try to find out why she left home, after a couple min- 
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utes I rang the bell again and she came back to the door. 
She said, “What do you want?” I said, “I wapt to 
talk to you.” She said, “Well, any talking that! you 
want to do, you will do before my lawyer, Mr. Totvle.” 
So she invited me in, introduced me to the people 

94 she was living with, I believe their name was 
Irving, I am not sure about that. 

Q The family home where she had a room? A The 

family was there, she was apparently working for them 

as their maid, or I don’t know just what she was dbing, 

but she was working for them or with them, or at least 

rooming there. So, the following day, I believe it was, 

T went by and picked her and Mrs. Irving up and jtook 

them down to her lawver’s office, Mr. Llovd Towle. She 
• • * * | 
took me in and introduced me to Mr. Towle and he a^ked 

me whv I had come to Florida. T told him I had come 
* 

down, first, to try to locate my wife; second, to find;out 
why she left home and do everything in my power toj get 
her to come back. He said, “Well, the things that she 
has charged you with, I don’t blame her for leaving 
home.” 

So I asked him then what I had been charged vp'th. 

He told me some of the things she has told todav, he 

* 1 

told me that T had been charged with everything: Women 

* # ~ 1 

coming to the engine house to see me while I was; on 
duty, a nurse from Providence Hospital coming up th^re; 
he told me that she had told him T had women running 
to Connecticut and Porter at the engine house out thpre, 

that I was taking care of a woman in Nashville, Notrth 

1 

Carolina, paying her way, she was down there for Jier 
health: that while, as an acting chief, T would get iijt a 
Fire Department car, a big red Buick, and have a 

95 chauffeur drive me down on Connecticut Aveijue 
to a woman’s apartment, while my chauffeur waiied 

outside, I would go in and have intercourse with this 
woman: he told me that I’d leave earlv from work ajnd 
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carry baskets of groceries to various women, to their 
apartments—getting off from work at 7:30 in the morn¬ 
ing, I would carry baskets of groceries there and then 
be home at S o’clock. 

Let’s see, there was something else that was so ridicu¬ 
lous—oh, yes, he told me that her lawyer here had spent 
two days in the Chief Engineer’s office reading com¬ 
plaints that had been made against me, which took him 
two days to read all these complaints. 

Q Would you identify who the Chief Engineer is, for 
the purpose of the record? A Chief Joseph A. May- 
hew. 

Q Go ahead. A So I told him, I said, “Mr. Towle, 
do you believe that?” He said, “It is so fantastic that 
I can hardly believe it.” I said, “Well, I would like for 
you, if you would, to investigate those charges.” He 
said, “Will you give me the authority to go through the 
files?” I said, “Better than that, they are in writing, 
while the two of us are in the office with you, why don’t 
you call Washington from Miami Beach and get the 
man in charge of personnel up there and let him read 
my file to you?” He said, “Well, that would be an ex¬ 
pensive procedure.” I said, “I would like you to 
96 do it while we are all here.” 

So we got on the phone and got Washington and 
got Lieutenant Denton, who is in charge of personnel, 
to get my files out and I told him on the phone that I 
didn’t want anvthing from Januarv to June of that vear, 
but I wanted my record read to Mr. Towle, any charges 
from the date of my employment in the Fire Department 
up until that day. And Mr. Towle was on the other 
telephone listening in, so Mr. Denton, after about fifteen 
minutes going through the file, told us or told Mr. Towle 
and me, that he could find no complaint, not only of 
women or of any complaint against me about women, but 
no complaint of any nature against me from the / date 
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of my employment in the Fire Department, which was 
twenty-seven years previous. 

Mr. Towle then hung up the telephone and he turned 
to Mrs. Grisso, he says, ‘'Mrs. Grisso, I beileved you 
when you came down here, before talking to your hus¬ 
band.” He said, “I had no reason to doubt you, but 
since hearing from Washington from people that I lpiow 
can be trusted,” he turned to her and said, “Mrs. Grisso, 
I don’t believe one thing you have told me.” 

Q Then what occurred? A Well, I went to my! sis¬ 
ter’s, I had a sister living in Hollywood. Of course, I 
begged and pleaded with her to come back, because 1 she 
was the only girl I had ever thought anything oj[ or 
the only girl I think I ever will, begged and 
97 pleaded with her to come back home. 

• • • i 

| 

99 Q Did there come a time when you and }*our 
son went down there, will you fix that time |and 

tell the Court what occurred? A Yes, I would, but tjiere 
was one other thing that I did leave out, if I could go 
back to it. I 

i 

Q All right, sir. A When I was down there j the 
first time, I begged and pleaded with her to go to i the 
kid’s graduation. She said, “No,” she didn’t have 1 the 
money. So I give her a total of $200. 

Q When was that, Captain? A That was the ijirst 
trip down there, I gave her $50 in cash, then I cjave 
her a check for $50,—I sent her a check for $50, 
another check for $100. 

Q This was sometime between your visit in July hnd 
the middle of August, roughly? A That is right, hnd 
I did want her—because the boy, of all things, wadted 
the two of us there at his graduation. But I did ejive 
her a total of $200 to help her over the ropgh 

100 spots. I knew she had some money, I didn’t kiiow 
how much she had. But even with that, she re- 

i 
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fused to come to his graduation and the day he gradu¬ 
ated, he received a telegram from her saying “Con¬ 
gratulations. Love. Mother.” That was his graduation 
present from his mother. 

Q Then what happened in September? 

• • • • 

So then I got leave, I had a total of nine days’ leave 
coming to me, so Paul and I headed for Florida to see 
his mother. He wanted her to come back home and I 
wanted her to come back home, so the two of us drove 
down. We left here, I think, on a Wednesday morning, 
arrived down there Thursday afternoon; at that time, 
she had moved from the Irvings’ house. I had heard 
nothing from her, I didn’t know where she lived, so I 
went to her lawyer, Mr. Towle, to see if he could help 
me in locating her this time. So he told me where she 
lived, but he said, “Before you go up there,” he says, 
“I will call her up,” so he made three or four efforts 
within a half hour or an hour to call her and couldn’t 
get her on the phone, so he told us to go on up and to 
tell her that he had given the address to us. 

101 So we went up and we knocked on the door. She 
came to the door and the first thing she said was, 
“How did you find out where I lived?” I said, “Well, 
Mr. Towle told me.” 

Well, of course, she immediately called him every name 
in the book for informing me as to where she lived. After 
all, that was the only way that we could locate— 

THE COURT: Was your son with you at that time? 

THE WITNESS: Yes. That was the only way that 
we could locate her and the boy and I had gone all the 
way down there to see her and if Mr. Towle hadn’t told 
us where she was, we would not have been able to see 
her. So she finally invited us in the house and told us 
that she wouldn’t be able to see us until Monday. 
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THE COURT: What day of the week was that? 

THE WITNESS: That was Thursday afternoon, 
about 4 o’clock. I said, “Well, I have to leave for Wash- 
ington on Wednesday, I only have nine days’ leave com¬ 
ing and I have to leave on Wednesday to get back to 
work.” She says, “I have a friend flying in to see nfie,” 
and she said, “Being as you didn’t let me know” I was 
coming “I have already made those plans.” And the 
boy and I were there, both, and she hadn’t seen thejkid 
for quite a long time, but said she couldn’t see us before 
Monday. 

THE COURT: Wouldn’t even see the boy? 

THE WITNESS: She couldn’t see us ujntil 
102 Monday, told us we would have to leave, suggested 
we get a hotel way up the beach away from whjere 
she was. We didn’t, w’e went to a hotel nearby but 
didn’t bother her, we staved awav. I 

I called Mr. Towle up and told Mr. Towle I had foimd 
her. He said, “Well, you can do as you like, if she has 
a man entertaining her, you can stay or pull out And 
go back home.” Well, we stayed there until Sunday 
evening. I called her up again Sunday evening, called 
Mrs. Grisso—Mrs. Brennan. She said her boy friend 
had gone. She didn’t name him as a boy friend: he had 
gone and we could come around Sunday evening to £ee 
her. So we went around Sunday evening. T cooked the 
dinner for her, she had stuff in the ice box, I cooked the 
dinner for the three of us Monday, I talked to herj I 
staved there while the bov went out. I staved there atnd 

* v * 

talked to her for several hours, rubbed her back and hjer 

feet because she fell asleep and I quietly got up ahd 

slipped out of the room and went to my hotel and caijne 

back and talked to her on Monday and again went to 

see her lawver with her on Mondav. 

* * 

She wouldn’t agree to returning home, so being as! I 
had to be there on Wednesday, we left Tuesday morning. 


I 
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• • • • 

103 BY MR. CHASE: 

Q When did you next see her? A The next time I 
saw her was when she came up here. I think she arrived 
here on New Year’s Eve or New Year’s Day. 

Q 1950? A 1950. 

Q What happened? A About two or three days 
after she arrived here, she called me up at home and 
asked me if she could come over and get some of her 
clothing, winter clothing. I told her she could. I sug¬ 
gested—she was staying with friends in Hillcrest—I sug¬ 
gested I drive over and pick her up. I drove over and 
went in and talked to her, had breakfast with she and 
these friends, and about 10 o’clock I drove her back to 
my house where we talked. She went and looked the 
house over, sat down and talked, stopped in the hall 
under some mistletoe that was there and I took her 

104 in my arms and kissed her there. She came in the 
living room and sat on the sofa with me for three 

or four hours, laid there in my arms. She then said that 
she’d have to get some of her things. 

• • • • 

107 Q Did she say anything to you, during this pe¬ 
riod, about Mr. Brennan? A No, she did not. 

Q Did she disclose to you that she had any interest 
in any other gentleman during this period? A No, she 
did not. 

Q Did she disclose the fact that she might have been 
contemplating marriage or re-marriage during this pe¬ 
riod? A No, she did not. 

Q When did you last see her during the month of 
January, 1950? A The last time I saw her was the 
time that she took personal belongings from the house. 

• • • • 

116 Q Do you remember when it was you got your 
first letter saying that Mrs. Brennan wanted half 
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the properties, or Mrs. Grisso then? A Well, that 
was—no, it was Mrs. Brennan—no, Mrs. Grisso; that ]was 
from a lawyer by the name of Stein, I believe. 

Q Klein, does that refresh your recollection, HaiVey 
Klein, the gentleman whose name I identified as being 
on that document this morning? A Yes, Klein, that was 
the man. 

Q Do you remember when it was? A I would feay 
it was in the early part of 1950, perhaps in January. | 

Q Did Mrs. Brennan ever file an action for main¬ 
tenance or for divorce, either absolute or limited, in ^he 
District of Columbia at any time against you during fhe 
period of your marriage? A. Not that I know of, siri 

• • • • 

I 

117 Cross-Examination 

j 

BY MR. TEPPER: j 

Q Captain Grisso, you say you went down to Florida 
on two separate occasions and on each occasion spoke 
with Mr. Towle, is that right? A Yes, sir. 

Q And you then knew that Mrs. Grisso at that tipne 
was contemplating bringing an action against you for 
divorce, is that right? A After she told me, yes, sir. i 
Q Mr. Towle told you that? A That is right. 

Q And did there come a time when you received 

118 a notice from the Florida court about the divofce 
proceedings? A Yes, sir. 

Q Is this a copy of the notice? A I coudlnT swear 
that that is a copy of it, that sounds like it might be it.; 

AIK. TFPPER: Your Honor pleases, the original jof 
this is part— 

THE COTTRT: It is conceded, as T understand it, that 
the divorce was not contested, sir. j 

MR. TEPPER : Yes, sir. j 
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BY MR. TEPPER: 

Q You say that Mr. Towle, in effect, said to Mrs. 
Brennan in your presence that she had no grounds for 
a divorce, is that what I understood you to say— A 
That is right, sir. 

Q —on the witness stand. Nevertheless, after making 
these two visits to Florida and after talking with Mr. 
Towle, and after receiving a notice from the court which 
was dated in October, the 25th day of October, 1949, ad¬ 
vising you of the Florida proceedings, you chose not to 
take any part in that, is that correct? A It wasn’t a 
question of choosing not to take any part in them, I had 
no annual leave coming to me, T had no money to go 
down there to take part in it. 

Q Is that the best answer you can give as to 
119 why you made no defense to the Florida pro¬ 
ceedings? A That is my answer. 

Q "Well, how do you explain the fact that Mr. Towle, 
who yon say told you, in effect, that Mrs. Brennan had 
no grounds for divorce, nevertheless is a party to this 
notice, or signed this notice which you received: how do 
you explain that fact? A He told me, he told Mrs. 
Brennan and my son, that she had no grounds for divorce 
and he says. “If you two, you as her husband, and you, 
Paul, as hor son, if you will do what is right, put hand¬ 
cuffs on her and take her back to Washington with you.” 

Q Now. Contain, you are a reasonable man, if Mr. 
Towle told you that Mrs. Brennan had no grounds for 
divorce on two soparate occasions, as you have testified, 
when you were down there and talked to him. how do 
you exulain the fact that the notice that came out of the 
court advisinv you of the proceeding's which were— A 
"Mr. Towle told mo nine or ten different things that you 
can get a divorce on in Florida. He said, “Tf I don’t 
get her a divorce, she will go next door and get the 
lawyer there to get her one.” 
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Q And you did not feel that it was sufficiently im¬ 
portant for you to contest those proceedings? ^ I 
had no way of contesting them, I told you I had 

120 no money to go on and I didn’t have the time to 
get off to go there. 

• • • • 

121 BY MR. TEPPER: j 

Q You remember when you were present jit a 
hearing that was had before Judge Keech on the ques¬ 
tion of the appointment of a receiver for these proper¬ 
ties? A I certainly do. ! 

Q And you know that Judge Keech finally suggested 
that Mr. Chase and I, and yourself, go out in the Cor¬ 
ridor and agree upon some reasonable payment tol be 
made to Mrs. Brennan pending these proceedings, yoh re¬ 
member that, don’t you? A Yes, I do. 

Q And you agreed to pay $40 a month? A I re¬ 
member it very well. May I tell you why? 

122 Q Sure. A Because at that time Mrs. Bfen- 
nan was up here pleading for money, she had no 

visible means of support at that time and she was mar¬ 
ried at the time. ; 

MR. CHASE: I think. Your Honor, referring to the 
court record in that respect, that the witness wouldn’t 
be expected to know. Your Honor will notice that tl^ere 
was an affidavit filed by the plaintiff through her coun¬ 
sel stating that she was impecunious and broke, didn’t 
have any money. Now, that case came on for hearjng 
on a motion to appoint a receiver on February 20, 1949, 
before Judge Keech. 

THE COURT: 1949? 

MR. CHASE: 1950. At that time, it was made to 
appear to Judge Keech, represented to the Court, to 
Mr. Grisso and to me and to Mr. Rubin, that she didp’t 
have anv monev. Tt wasn’t disclosed to the Court, first, 
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that she was married, we never were told and the Court 
wasn’t told; and secondly— 

THE COURT: You didn’t know she was married? 
MR. CHASE: No, we didn’t know it, they didn’t tell 
us. The affidavit, the Court please, before Your Honor 
in support of a motion for appointment of a receiver, 
is signed Mary Grisso and it was manifested to every- 
body, if the Court please, that she didn’t have any money. 

Now, two things weren’t shown to the Court: One, 
that she was married and living with Mr. Brennan; and 
No. 2, and it won’t be denied, that she still had about 
$S00 or $1,000. 

• tit 


125 


Redirect Examination 


BY MR. CHASE: 

Q Just one question, Captain, isn’t it a fact, in con¬ 
nection with this piece of paper that Mr. Tepper showed 
you, that after you had it served on you here in the 
District of Columbia, that I, as your counsel, advised you 
to ignore it? A That is a fact, sir. 

MR. CHASE: That is all. 

• t • • 

147 THE COURT: Any further testimony, gentle¬ 
men? 

MR. CHASE: T have none. 

MR. TEPPER: No. 

TTTE COURT: Do either one of you gentlemen 

148 want to be heard? 

MR. TEPPER: I will submit, if Your Honor 
pleases, I will submit on the record. 

THE POURT; Do you want to be heard? 

MR. CHASE: No, Your Honor, I will submit unless 
the Court feels that there should be a summation of the 
facts or any applicable legal principles. I am willing to 
submit if the other side so indicates. 
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THE COURT: Well, the only thing that I woulld like 
to hear, if either one of yon have anything t<j) say 
about it, is on the validity of this Florida divorce out¬ 
side of Florida; that is the only thing there would b,e any 
question about in my mind. 

MR. CHASE: Does Your Honor want to hear from 
me on that? | 

THE COURT: Yes, I will hear from either one of 


MR. CHASE: All right, sir. j 

THE COURT: The general rule is that wherjs no 
bona fide domicile has been secured by the party obtain¬ 
ing the divorce in a foreign jurisdiction and where service 
is constructive service, the divorce is not valid outside 
of the jurisdiction; that is the general rule. Now, then, 
whether or not a bona fide domicile was acquired by the 
plaintiff in Florida seems to me is the only thing to be 
considered; but you can make any argument youj see 
fit. ' 

149 MR. CHASE: All right, Your Honor, ^our 
Honor please, assuming that this Court werq to 
find upon the evidence that the plantiff here had satisfied 
the reuqirements of Florida law with respect to estab¬ 
lishing a domicile, and that this Court would then Con¬ 
clude that full faith and credit— 

THE COURT: I would have to conclude, then, t^iat 
the only place the divorce could be fought, could be 'set 
aside for fraud, would be in Florida; if T reached a Con¬ 
clusion that there had been a domicile acquired in Flor¬ 
ida, I would then have to reach the conclusion that the 
only place that the divorce could be fought for frqud 
would be in Florida. j 

MR. CHASE: If T may inquire of the Court, does 
Your Honor’s conclusion to that extent go as far as to 
say that w T e couldn’t attack jurisdiction for want of ^he 
necessary requirements? In other words, as I under¬ 
stand the law, sir, we could come into anv State coiirt 
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or District of Columbia Federal Court and attack the 
Florida decree if there was fraud committed or the 
Florida court lacked jurisdiction. That is what I under¬ 
stand to be the holding of the second Williams case. 

Now, the second Williams case, if Your Honor please, 
seems to hold this: That once the State Court enters up 
its divorce decree, that is entitled to prima facie value. 

THE COURT: Of course. 

MR. CHASE: And the burden falls on us in 
150 this case to upset that finding and conclusion of 
the Florida court. But, be that as it may, I would 
like to direct Your Honor’s attention to a case that I 
think answers the Court’s query to counsel. 

THE COURT: What do you mean by fraud in this 
case? 

MR. CHASE: Well, if in a divorce case a party goes 
before a State court such as Florida here and makes 
the representation to that court that she has the present 
intention to remain in Florida— 

THE COURT: That is the very thing I am talking 
about, the question of domicile is all there is involved in 
the case as far as the validity of the divorce is con¬ 
cerned ; you and I are saying the same thing. 

MR. CHASE: Yes, Your Honor. 

THE COURT: But you don’t seem to think so. 

MR. CHASE: My only point, sir, is this: I say that 
this Court, a court of Maryland or any other court, has 
the right to inquire collaterally— 

THE COURT: As to whether or not domicile was 
acquired in Florida? 

MR. CHASE: I guess we are saying the same thing. 

THE COURT: Of course, that is elementary. Pro¬ 
ceed. 

MR. CHASE: Assuming, for a moment, Your Honor 
was to find the Florida decree was to be given prima 
facie weight— 

THE COURT: Of course, that is true. 
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• # * • 

154 THE COURT: First, tell me where it hasj any- 
standing in this jurisdiction, in your opinion,] for 

any purpose. 

MR. CHASE: First, we maintain, if Your Honor finds 

| 

on the evidence that she didn’t have the present intention 
to remain in Florida, it has no standing. 

THE COURT: What does the evidence say, in your 
opinion, I am trying to find out. 

MR. CHASE: In my opinion, Your Honor, on ithis 
evidence where she states she went down to Floridp to 
gt a divorce and when it appears that she went d^wn 
there, took the decree, came running right back to | the 
District of Columbia, bank accounts in the District of 
Columbia, even the real estate that she is trying to |get, 
here in the District of Columbia, her personal effects, 
even her clothing in her home, and w T hen she answered 
Your Honor after I had put the question, that when j she 
left Florida she didn’t have any place to stay, as I re¬ 
member her testimony, she had no room, she had no 
apartment, she didn’t have anything, she came back to 
the District of Columbia. 

155 I say that that evidence, together with what s she 
did thereafter, which you can look at in retrospect, 

shows that she did not have the intention to remaiij in 
Florida when she went before that court and so testified, 
and I say there is substantial evidence in the record ujpon 
which Your Honor can find that she didn’t have that 
present intention, that consequently she committed— | 
THE COURT: What is the evidence that she did hkve 
the intention? 

MR. CHASE: I beg your pardon? j 

THE COURT: What is the evidence that she did hlave 
tlm intention, T mean the physical evidence? 

MR. CHASE: The only physical evidence I know, of 
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is that after she got married on February 1, 1950, she 
stayed in North Carolina a while and she went to two 
or three other places, and then she went with her hus¬ 
band to Palm Beach for a while, then I think she went 
down to Tampa for a while, so she was in Florida for a 
period, an ambulatory bird of passage kind of thing, 
then over to Tennessee and then floated back to North 
Carolina and Virginia, and now she is back in the Dis¬ 
trict of Columbia. The only evidence, to answer Your 
Honor specifically, that could support it, as I see it, 
would be the fact that by coincidence, because she took 
a man by the name of Brennan as her new spouse and 
he has to go, by way of business, to Florida, that is 

156 the only reason she went back to Florida, because 
her new husband, on her own testimony, was a 

traveling salesman and he had to make stops in dif¬ 
ferent places in the South, including Florida, and she 
was with him. But at no time, and there is not a single 
bit of evidence, not a scintilla of evidence is there, any 
showing that she ever had a domicile, a residence or an 
abode or that she ever returned to Florida in the sense 
that one returns to a home. 

She spoke of home as the District of Columbia and 
she has been in the District of Columbia now a couple 
of months. 

But I have tried to answer the question fairly, the 
only physical evidence I know of is the fact that, as she 
travelled with her new husband who was a traveling 
salesman and his business took her to a couple cities in 
Florida, she was in Florida for a while, but there is no 
other evidence to show it. 

• • • • 

157 THE COURT: Listen now, there is no use, as 
far as I am concerned at this time, it is not neces¬ 
sary to pursue the question any further. My 

158 judgment is this: If a Florida divorce has no 
validity in this jurisdiction, that ends the proposi- 
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tion; if the Florida divorce is valid in this jurisdiction, 
then that section of 409 applies. That is all there 5 is to 

that, isn’t it? ] 

• • • # 

I 

161 THE COURT: I know, don’t labor it, I know 
what you are talking about. I would like to; find 

out what you think about the Florida divorce, whether 
it was a good divorce in the District of Columbia for the 
purpose of separating the parties; whether she vrould 
be guilty of bigamy or not, as far as the District of 
Columbia is concerned, when she got married again] 

MR. CHASE: I think so, and I have argued that, 
on this evidence, it is made to appear on her own testi¬ 
mony that she left her home and I am quoting her, 

162 she went down to Florida to get a divorce, she 
stayed there long enough to get a divorce and 

then she drove back with the man that she married in 
about a month, she stayed around the District of i Co- 
lumbia through the month of January, 1950, and then 
she started traveling with her new husband and, vidth- 
out going over the testimony again, there is no evidence 
to support a present intention on her part to go back 
to Florida or to remain in Florida, at the time the testi¬ 
mony was taken before the Florida magistrate. 

THE COURT: This matter of domicile is not too 
complicated. I am reading from Bouvier’s Law Diction¬ 
ary here, domicile is: 

“that place or country either (1) m which he in fact 
resides with the intention of residence (animus manendi); 
or (2) in which, having so resided, he continues actually 
to reside, though no longer retaining the intention of 
residence; or (3) with regard to which, having so resided 
there, he retains the intention of residence, though hej in 
fact, no longer resides there; ...” 

Now, this question of domicile, apparently Judges have a 
good deal of difficulty with distinguishing between dojmi- 
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cile and residence, but in my opinion that definition covers 
the situation completely. 

• • • • 

164 THE COURT: Well, of course, her divorce is 

good in Florida, there is no question about that; 
but is it good in the District of Columbia, that is the 
question. 

• * • • 

166 THE COURT: You see, in this case, the Court 

doesn’t think the Adkins case has any bearing on 

this case whatever; and in the Scholl case, in which 
Judge McGuire wrote the opinion, he states here that 

167 the wife established a residence in the State of 
Florida; that is not in dispute in the McGuire 

case, it is in dispute in this case, wiiether she ever estab¬ 
lished a residence there. And all the law’, sir, apparently 
in this country is, as it seems to me it should be—I am 
reading now*, of course this is from a textbook, but it is 
supported by opinion: I am reading from American Juris¬ 
prudence, Volume 17, page 572: 

“In accordance with the principle that a decree of 
divorce may be impeached, the courts generally hold 
that where neither party is a resident of the state in 
which the decree is rendered, the decree will not be given 
recognition elsew’here where the only service is construc¬ 
tive service.” 

Now’, under the heading of “Fraud” in the same 
volume, on page 560: 

“Tn the determination of w’hether the decree of one 
state wall be recognized by virtue of comity w’here such 
recognition is not required by the full faith and credit 
clause of the Federal Constitution, the element of fraud 
is important. A decree of divorce in one state based 
upon the fraud of the plaintiff will not be recognized 
when questioned in another jurisdiction. The fraud, 
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however, must go to the jurisdiction in order to invali¬ 
date the judgment.” 

Now, here on page 559: 

168 “Jurisdiction over the subject matter of divorce 
rests upon domicile, or at least residence ajnimo 

manendi, of at least one of the parties; and it is estab¬ 
lished by the great weight of authority that notwith¬ 
standing the full faith and credit provision of the Federal 
Constitution, a decree of divorce rendered in one State 
may be impeached and denied recognition in another 
upon the ground that neither of the parties had such 
domicile or residence at the divorce forum, in spitje of 
the recitals in the decree or record from the other state 
of the jurisdictional fact of residence. The presumption, 
however, is in favor of the finding or recital in the decree 
of the court granting the divorce that the complainant 
had acquired a bona fide residence within its jurisdiction. 

“If the evidence as to the bona fide residence of the 
plaintiff in the divorce action in the state rendering 1 ! the 
decree is conflicting, the decree finding such residence iwill 
not be disturbed in another state.” 

The Court, if you desire, sir, will give you a chance 
to file a brief if you want to do it, but the Court’s tenta¬ 
tive opinion is that the wife’s own testimony shows that 
she went to Florida solely because she couldn’t get a 
divorce here and for no other purpose whatever. 

169 She never went there with any desire to live in 
Florida or anything of the kind, but went there 

simply because she wasn’t able to get enough eviddnce 
here to get a divorce, and she found out that Floijida 
was a “quickie” state where you could get a divqrce 
on most any grounds, and that she went there for that 
reason. 

Now, if that is a fact, of course she was not domiciled 
in the State of Florida: there isn’t any question about) it. 
But if you would like to file a brief, the Court will g|ive 
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you ten days to file a brief, and give you five days after¬ 
wards to file a reply brief, if you see fit. 

MR. CHASE: Yes, Your Honor. 

THE COURT: The Court won’t render any decision 
until I get your briefs and read them carefully, and 
study them carefully. The only reason I am express¬ 
ing this tentative opinion is to give you what is going 
on in the Court’s mind so you can contradict it, both of 
you, if you are able to do it. But I have never believed 
that one divorce out of a thousand in Florida or in 
Nevada was valid, if it was seriously contested. The 
only reason those divorce decrees stand is because no¬ 
body fights them, they are generally agreed to before¬ 
hand. 

Now, in the State of Arkansas, I think I am right, I 
may be mistaken, but in the State of Arkansas, you only 
have to be there twenty-four hours, you can leave Wash¬ 
ington, take a plane to Arkansas, stay there 
170 twenty-four hours, and come back and get a di¬ 
vorce in Arkansas. 

Now, then of course you can’t impeach that divorce 
in Arkansas, but is it any good anywhere else, if it is 
impeached, that is the question; and that is the question 
here. Of course, this isn’t as rank as Arkansas, but the 
wife’s own testimony, as I understand it, is that the sole 
reason she went to Florida, was not to live in Florida, 
but to get a divorce that she wasn’t able to get sufficient 
evidence to get here. That is the wav it looks to me. 
MR. TEPPER: May I say this? 

THE COURT: Certainly. 

MR. TEPPER: In the Estin case which Mr. Chase 
argued, the Supreme Corut of the United States said 
that, although the husband went to Nevada with the ex¬ 
press purpose of securing a divorce— 

THE COURT: The Court said he acquired a domi¬ 
cile in Nevada. 




I 


55 A 

! 

,MR. TEPPER: Yes, Your Honor, just like this plain¬ 
tiff. 

THE COURT: No, they said he had acquired a domi¬ 
cile in Nevada; the question is whether she acquired 
domicile in Florida or not. 

MR. TEPPER: Then I submit the record fully [sup¬ 
ports that. 

THE COURT: Well, the Court doesn’t agree With 
you at this minute, and you can argue from now 
171 until tomorrow night and vou wouldn’t convince 
me. But I can be w^rong, like anybody else, and 
I am giving you ten days to file a brief and five days 
afterward for the other side to file a reply brief, and not 
until I have studied both briefs and everything in them, 
am I going to make any final decision in this case. ! 

("Whereupon, the proceedings were concluded.) 


172 June 6, 1951. ] 

The above-entitled action came on further heading 
on complaint for partition of real estate before the H0N. 
T. ALAN GOLDSBOROUGH, United States District 
Judge, at 4:00 o’clock p. m. 

♦ * • • 

175 THE COURT: I thought that the matter 
were going to discuss was whether or not she 
acquired a domicile in Florida. 

MR. TEPPER: Yes, Your Honor, I am coming to 
that. 



191 THE COURT: The question is, sir, whether or 
not there is sufficient evidence to go to the CoUrt, 
sitting as a jury as this Court is in this case, just as the 
North Carolina jury was in the North Carolina case; 
whether or not there is sufficient evidence in this case to 
overcome the presumption of the requirement of domicile. 
That is all there is in the case in so far as the question 
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of domicile is concerned, that is all there is in the case, 
whether there is enough evidence before the Court, sit¬ 
ting as a jury, to establish to the satisfaction of the 
Court that no domicile was acquired by the plaintiff in 
Florida. Now, that is the legal question involved. 

• • * • 

201 THE COURT: Is there any evidence that she 
attempted to establish any sort of a business 

affair? 

MR. CHASE: None, Your Honor, and the only em¬ 
ployment which she bespoke was that for a period, she 
acted as a baby-sitter or children’s attendant for certain 
people with whom she dwelled, that is my recollection, 
if YT>ur Honor please. In the home in which she had a 
room or in connection with some lawyer’s home or some 
other person’s home in Florida, she attended the children. 

THE COURT: When she left Florida, when she left 
Dade County, did she leave any sort of an establish¬ 
ment or home or anything at all there to indicate that 
she belonged there? 

MR. CHASE: Not a thing in the record, Your 

202 Honor, and the testimonv in fact is directlv to the 
contrary, nothing. And then she, as I have in¬ 
dicated, without being repetitive, came back with Mr. 
Brennan to the District of Columbia. 

• • # • 

208 THE COURT: Do you want to be heard? 

MR. TEPPER: The Court pleases, if Mr. Chase 
is interested, here is a bank book to show that she had a 
bank account in Florida and still has a bank account in 
Florida. 

MR. CHASE: We are outside the record again. 

MR. TEPPER: You said she didn’t have any bank 
account in Florida. 

MRS. BRENNAN: Four months after I was there, 
I opened a bank account and kept it for over a year. 




THE COURT: Can’t you keep your client quiet? 

The Court is dependent upon the record of this case 
and the evidence in the case, and the Court pays no 
attention to what Mr. Chase said about whether or' not 
the plaintiff had a bank account in Florida, because 
there was no evidence one way or the other about it. 

The Court is ready to rule. The Court thinks ^hat 
the designation of domicile as stated in the first volume 
of Bouvier’s Law Dictionary on page 915 is satisfactory. 
The definition that I am referring to is this: 

“that place or country either (1) in which he in ^act 
resides with the intention of residence (animus manendi); 
or (2) in which, having so resided, he continues actually 
to reside, though no longer retaining the intention of 
residence; or (3) with regard to which, having so resided 
there, he retains the intention of residence, though | he, 
in fact, no longer resides there; ...” 

That is a correct definition. 

Now, in the second Williams case, the Supreme Ccjurt 
said on the facts in that case, it was a jury question as 
to whether or not there was any domicile secured in 
Nevada. Now, the same question is involved here: that 
is, whether or not the facts in this case are of such a 
character as to overcome the presumption involved in 
the Florida decree. The Court said two weeks ago or 
more, that the Court’s opinion was that the evidence in 
the case seemed at that time to be clear to the Cobrt 
that no domicile was acquired in Florida. The Courij is 
still of the same opinion and the bill of complaint is (dis¬ 
missed. 

The Court will now adjourn. 

MR. TEPPER: Will findings of fact and conclusions 
of law be made? 

THE COURT: If you are going to take an appeal, 
findings of fact and conclusions of law will have to be 
made, yes, sir. 
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258 TRUE COPY 

Filed this 6 day of Dec A. D. 1949, recorded this 
7 day of Dec. A. D. 1949 in Chancery Order Book 927 
on Page 399. 

E. B. LEATHERMAN 
Clerk Circuit Court 
By /s/ S. E. Doughty, D. C. 

IN THE CICRUIT COURT OF THE 11TH JUDICIAL 
CIRCUIT IN AND FOR DADE COUNTY, 
FLORIDA. - - - IN CHANCERY 

No. 127952 

MARY GEORGIA GRISSO, 

Plaintiff, 

vs. 

PAUL B. GRISSO, 

Defendant. 

FINAL DECREE OF DIVORCE 

THIS CAUSE coming on to be heard before me on 
oral Motion of the Plaintiff for a Final Decree of 
Divorce, based upon the Bill of Complaint and Decree 
Pro Confesso regularly and duly entered against the 
Defendant herein, and testimony in this cause having 
been taken before the Court and the Court finding from 
the said Bill of Complaint, Decree Pro Confesso and the 
testimony that it has jurisdiction of the subject matter 
and the parties to this cause and that the relationship 
of husband and wife now exists between the parties 
hereto and that the plaintiff has maintained by com¬ 
petent evidence the allegations of her Bill of Complaint 
and that the Defendant has been guilty of extreme 
cruelty to the Plaintiff, and the Court being fully ad¬ 
vised in the premises, it is, upon consideration, 




59 A 


ORDERED, ADJUDGED AND DECREED thkt a 
Final Decree of Divorce is hereby granted in this <bause 
in favor of the Plaintiff, MARY GEORGIA GRISSO, 
against the Defendant, PAUL B. GRISSO, a vinculo 
matrimonii, forever dissolving the bonds of matriiinony 
now and heretofore existing between the plaintiff and 
Defendant and that they be divorced each from the other. 

DONE AND ORDERED in Chambers at Miami, t)ade 
County, Florida, this 6th day of December, A. D., 1949. 

l 

/s/ Charles A. Carroll 

CIRCUIT JUDGE 

• * • * 

282 Filed Nov 14 1951 Harry M. Hull, Clerk 
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Plaintiff’s Exhibit No. 1 

l 

283 Dear Mom, j 

I haven’t written lately partly because I’m a|ter- 
rible letter writer in the first place, partly because Dad has 
been pestering the living daylights out of me to write jyou 
several times a week to come home (which is none of mv 
business) & partly because what I would write I wquld 
not want Dad to hear in Court because it would nolj be 
to the effect that I think you should come back to 
I was going to wait ’til after the divorce to write 
to Hell with it now. His behavior at times & 
lately has been abomidable (sp?) & I intend to move 
soon after the Xmas holidays if not sooner if he 
it up. 

I was going to let you know after the divorce 
my personal position in your marital squabbles has 
all along because I didn’t want to hurt him & I th 
he would snap out of it. However he is getting to 
more & more of a big selfish, pouting baby about 




60 A 


whole thing, and I don’t think he’ll ever be worth one’s 
nerves to live with. 

I want you to know (whether you believe it or not) 
that I have thought all along that your leaving him w^as 
yours & his business not mine & that the 2 or 3 letters 
that I’ve written you so far were written completely 
by him (I have his notes & carbon copies of my copies of 
them to you to prove it) & that anything I’ve said about 
asking vou to come home both down in Florida & over 
the phone were strictly what he practically forced me to 
say. If Towle knew T him as I know him now he wmuld 
have no compunctions whatsoever about helping you be 
free of him. He was just able to put up a good front 
& fooled a number of people but as time goes on is 
fooling fewer & fewer of them. I wash my hands of the 
whole affair & hope you’ll forgive me for letting him 
shout me into saying things I did not mean. 

I hope you enjoy your job & are making many good 
friends and hope to see you sooner than I expect to. 

Tf you would like to write me (& I hope you do) 
please do it in care of Mr. Malone’s section. Bureau of 
Labor Statistics, Escanaba Bldg., 9th & Independence 
Ave., N. W. - D. C. Not at home! 

Show this to Towle if you like. It may make him 
feel better about the divorce. 

Love, Paul Jr. 

P. S. — Dad refuses to let me pack your clothes & 
send them to you. Says he is going to give them awav. 

P. Jr. 
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Plaintiff’s Exhibit No. 2 

CA 265-50 1 

Book 33 Page 169 j 

I 

Declaration of Domicile and Citizenship 

TO THE STATE AND COUNTY TAX ASSESSOIfi, 
Dade COUNTY, FLORIDA: 

| 

This is my declaration of Domicile and Citizenship in 
the State of Florida that I am filing this day in accord¬ 
ance, and in conformity with Chapter 20412 Laws; of 
Florida, Acts of 1941. 

I was formerly a legal resident of Washington, D } C. 
and I resided at 238 Tenth Street, N.E. Howeveif, I 
have changed my domicile to and am and have been a 
bona fide resident of the State of Florida since 26th aav 
of June, 19 49, and I reside at 6033 Indian Creek Dr\ve, 
Miami Beach, Dade County, Florida, and this statement 
is to be taken as my declaration of citizenship, actual 
legal residence and domicile in the State of Florida. 

i 

i 

(Insert here any pertinent facts, such as sale of prop¬ 
erty or business, or relinquishment of employment at for¬ 
mer domicile, removal of family to new domicile, pur¬ 
chase of home, etc.) 

i 

7 was a housewife in Washington, D. C., and held vari¬ 
ous temporary jobs. On December 6, 1949, I obtained a 
final decree of divorce from my husband, Paul Bennett, 
in the Circuit Court for the 11th Judicial Circuit m and 
for Dade County, Florida. It is m.y intention to return 
to Washington, D. C., temporarily to straighten out cer¬ 
tain personal affairs, at the end of which time I shall 
return to Miami and obtain suitable employment. I hope 



62 A 


to be able to purchase a home in Miami with the pro - 
ceeds of my share of certain property my former husband 
and I now hold in Washington, D. C. 

State of Florida, County of Dade. 

This instrument was filed for record the 28 day of Feb. 
1949 at 2:40 P. M. and duly recorded in Domicile Book 
33 on Paye 1G0 File No. Y 117607 

E. B. LEATHERMAN 
Clerk Circuit Court 
By /s/ H. Yanow D. C. 

I FURTHER CERTIFY that I will register at my 
local address when the registration hooks reopen, and 
comply with all other requirements of a legal resident 
of this State. 

I FURTHER CERTIFY that I have no intention to 
return to my former domicile, and I intend to remain in 
Miami Beach, Bade County, Florida, permanently. 

/s/ ,Mrs. Mary Georgia Grisso 
6033 Indian Creek Drive 
Miami Beach, Florida 

Sworn to and subscribed before me this 28th day of 
December. A. D. 19 49 

/s/ Harvey R. Klein 

Notary Public State of Florida at Large 

Notary Public State of Florida at Large 

My Commission Expires Mav 17th, 1951 

(SEAL) 
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Motion to Enter Judgment for the Plaintiff or in the 

Alternative to Grami a New Trial or to Reopen the 
Case to Permit Introduction of Further Testi¬ 
mony and Documentary Evidence Bearing | 

on the Issues. i 

I 

i 

Comes now the plaintiff, through her counsel of record, 
and moves this Honorable Court as follows: 

i 

1. To enter judgment for plaintiff and to granjt the 
relief prayed by plaintiff in her complaint. 

i 

2. Or in the alternative to grant a new trial in this 
cause or to reopen this cause for the taking of further 
testimony and for the introduction by plaintiff of (docu¬ 
mentary evidence bearing on her bona fide residence! and 
domicile in the State of Florida and to support th4 di¬ 
vorce decree granted to plaintiff in that State. 

Respectfully submitted, j 

/s/ Benjamin L. Tepper 
Benjamin L. Tepper, 

Counsel for Plaintiff i 
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260 Exhibit A 

THE CITY BANK 

9th St. & Mass. Ave., N. W. 3608 Georgia Ave., N. W. 
10th St. & Penna. Ave., N. W. 8th & G Streets, S. E. 

3401 Connecticut Ave., N. W. 9th & East Capitol Sts. 

Washington, D. C. 

September 27, 1949 

Mrs. Georgia Grisso 

6033 Indian Creek Drive, Apt. 2 

Miami Beach, Florida 

Dear Mrs. Grisso: 

We have your letter of September 22nd stating that 
you are now residing in Florida and desire to close your 
checking and savings accounts. 

We have to-day closed your checking account and are 
enclosing our Cashier’s Check for the balance amounting 
to $75.02. 

It will be necessary to forward your savings pass book 
in order for us to close this account and forward the 
balance to you. We are enclosing a form for your signa¬ 
ture. 

Upon the return of the form signed and your savings 
pass book, we will be pleased to forward our check for 
the balance as stated on the form. 

Very truly yours, 

/s/ A. M. Atkinson 
A. M. Atkinson 
Assistant Cashier 
East Capitol Office 
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267 Exhibit D 

MERCANTILE NATIONAL BANK 
of Miami Beach, Florida 

Special Checking Department 

Account No. 19620 

In Account With 
Georgia Grisso 

Oct. 19 1949 B. T. 

May 22 1950 K 

Jul 19 1950 K 

Tel Dec 28 1950 

271 Exhibt F 

This is your 
OFFICIAL RECEIPT 

I 

Thank you for your payment for the premium due Ion 
your policy, as shown below: 

Policy No. C 7515—Amt. Paid 12.65 

I 

For 6 Month(s) from due date of Feb 9 1^51 

Month Day Y^ar 

i 

This Receipt is subject to the conditions printed 

on the other side hereof. I 

i 

E. H. Barry, Secretary E. L. Pond, Cashier 

RESERVE LIFE INSURANCE COMPANY 

Dallas, Texas j 

Return Postage Guaranteed 
Dallas, Texas Mar 8 ’51 
U S Postage 01 
GEORGIA BRENNAN 
1821 S. W. 63rd Ct. 

Miami, Fla. 


$ 480.05 ! 
120 .— 
80.— 


I 






66 A 


273 Exhibit G 

STATE OF NORTH CAROLINA 
Henderson County- 

No. 9 

Office of Register of Deeds 

Feb. 1, 1950 

To any Ordained Minister of any Religious Denomina¬ 
tion, or any Justice of the Peace of said County: 

Lawrence, Philip Brennan, having applied to me for a 
LICENSE for the MARRIAGE OF Same of Redfleld 
Vilage Metuni, N. J., age 45 years, color White the son 
of William Brennan and Elizabeth Brennan., the father 

Deceased, the mother Deceased, resident of . 

AND Mary Georgia Grisso of Miami Beach, Fla, age 44 
years, color White the daughter of Walter D. Talbott and 
Ellyn E. Talbott, the father Deceased, the mother Living, 
resident of Washington, D. C. 

And the written consent of . the 

. of the said . 

to the proposed marriage having been filed with me, and 
there being no legal impediment to such marriage known 
to me, you are hereby authorized, at any time within 
sixty days from date hereof, to celebrate the proposed 
marriage at any place within said county. 

You are required, within sixty days after you shall 
have celebrated such marriage to return this License to 
me at my office, with your signature subscribed to the 
certificate under this License, and with blanks therein 
filled according to the facts, under penalty of forfeiting 
two hundred dollars to the use of any person who shall 
sue for the same. 

/s/ L. L. Burgin, Jr., 

Register of Deeds. 








I hereby consent for license to be granted for the mar¬ 
riage of my . and .j. 

(Signed) ... IN¬ 

STATE OF NORTH CAROLINA, Henderson Comity. 

I, Bruce A. Cox, a Justice of the Peace, united in mat¬ 
rimony Lawrence Phillip Brennan and Mary Georgia 
Grisso, the parties licensed above, on the 1st day of Feb., 
19 50, at My Office in Hendersonville Township, in sjaid 
Countv, according to law. 

/s/ Bruce A. Cox, 

Officiating Officer.) 

| 

•Witnesses Present at Marriage 

I 

j 

J. T. SJvyth, of H endersonville. 

Oscar Gibbs, of Hendersonville. 

A. M. Cox, of Hendersonville, N. C. 

* Three witnesses required. 
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Findincjs of Fact and Conclusions of Law 

This is an action for partition of real property locatjed 
in the District of Columbia. The cause having come ion 
for hearing and both parties having presented evidence, 
the Court finds the following facts: 

1. The plaintiff and defendant were married on Feb¬ 
ruary 28, 1923, in the District of Columbia and liyed 
together in said District from that time until June ^5, 
1949. 

2. During coverture, the parties took title to certaiin 
pieces of real property in the District of Columbia as 
tenants by the entireties. 
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3. On June 25, 1949, the plaintiff went to Miami 
Beach in Dade County, Florida. * * • 

• • • • 

5. The plaintiff arrived in Miami Beach on June 26, 
1949, * # • 

• * * • 

275 7. On October 25, 1949, the plaintiff filed her 
Petition for Divorce in the Circuit Court for Dade 

County, Florida. 

8. The defendant was and is a non-resident of the 
State of Florida. He was not personally served with 
process of the Florida Court and did not appear or par¬ 
ticipate in any way in the proceedings there. 

9. On December 6, 1949, the plaintiff was awarded a 
Decree of Absolute Divorce from the defendant by the 
Florida Court. * * • 

10. At no time during the period from June 26, 1949 
to December 6, 1949, did the plaintiff have a present 
intention of making Florida her permanent home for an 
unlimited or indefinite period. At all times she was there* 
for the sole, special and limited purpose of obtaining a 
divorce from the defendant. T. 209. 

• * • * 

12. On December 29, 1949, the plaintiff left Florida 
and returned to the District of Columbia. • * * 

• • # • 

276 14. The plaintiff arrived in the District of Co¬ 
lumbia on January 1, 1950, and remained and lived 

in the District for the entire month of January, 1950, 
leaving at the end of that month with Brennan for 
Hendersonville, North Carolina, where they participated 
in a marriage ceremony before a Justice of the Peace on 
February 1, 1950. 
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I 
I 

I 

15. The plaintiff has not returned to live in Florida 
since leaving there in December of 1949, except on busi¬ 
ness trips with her present husband. * * * The plaintiff 
and the said Brennan have lived in the District of Colum¬ 
bia since March, 1951. 

I 

Conclusions of Law j 

| 

i 

From the facts as found above, the Court reaches the 
following Conclusions of Law: 

I 

1. The plaintiff did not acquire a bona fide domicile in 

Florida. ; 

I 

2. The plaintiff perpetrated a fraud on the Florida 
Court in stating that she regarded Florida as her domi¬ 
cile when she applied for her divorce and when the cause 
was for hearing in Florida. 

I 

I 

3. The Florida Court lacked jurisdiction to grant her 
a valid divorce decree. 

4. The Florida Decree is not entitled to full faith and 

credit in the District of Columbia. i 

5. The plaintiff and defendant are still husband and 
wife and still hold the realty in question as tenants) by 

the entireties. 

277 6. The properties may not be partitioned. 

7. Therefore, the plaintiff’s suit should be dis¬ 
missed. 


Judge 

Service of copy of above Findings of Fact and Conclu¬ 
sions of Law had by mailing, postage prepaid, to Benja¬ 
min L. Tepper, Fsquire, 1406 G Street, N. W., Wash- 


I 
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ington, D. C., Attorney for Plaintiff, this 12th day of 
June, 1951. 

/s/ Nicholas J. Chase 
Nicholas J. Chase 

In this case as the conclusions of law indicate the con¬ 
trolling fact is alleged domicile of plaintiff in Florida 
which Judge Goldsborough resolved against her. I as¬ 
sume there is no objection to the others set forth in pro¬ 
posed findings. Stricken matter in red will remain out 
as in my view it is surplussage. If counsel are dis¬ 
posed to agree on susggested findings same will be signed 
when submitted and case disposed of—if not entire rec¬ 
ord will have to be gone over. 

McGuire, J. 

7/12/51 

278 Filed Jul 16 1951 Harry M. Hull, Clerk 

Memorandum 

I am of the opinion that while it is unfortunate that 
there is no ruling by a court of final jurisdiction which 
research has been able to disclose, that the case is gov¬ 
erned by the recent case of Makah Indian Tribe v. Moore, 
93 Fed. Sup. 105-107 This case was decided in 1950. 

In this connection counsel is referred to Ten 0. Win 
Amusement Company v. Casino Theater , 5 FRS 63.2. It 
is to be noted however this case was decided in 1942. 
See also Moore Federal Practice Vol. 3 1949 Sup. p. 340. 

I am not signing the judgment however, although in 
my view it would be desirable to do so under other cir¬ 
cumstances and an appeal taken so that a ruling of an 
affirmative character could be had. The reason of the 
Court’s refusing to act is because of the pendency of a 
motion for a new trial on the ground of newly discovered 
evidence. See Rule 5 FRCP and particularly b. 


I 

I 
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I think in the interest of justice this should b$ dis¬ 
posed of first. 

Order accordingly. 

/s/ Matthew F. McGuire 

July 14, 1951 McGuire] J. 

I 

279 Filed Oct 19 1951 Harry M. Hull, Clerk 

I 

Order j 

Upon consideration of the Motion to enter judgment for 
the plaintiff or, in the alternative, to grant a new trial or 
to reopen the case to permit the introduction of further 
testimony and documentary evidence bearing on the is¬ 
sues, and the Court having considered the pleading^ and 
authorities, counsel having argued the matter in open 
Court on October 18, 1951, and the Court having £iven 
its oral opinion in open Court, it is, by the Court, this 

19th day of October, 1951, j 

! 

ORDERED: That the Motion to enter judgment for 
the plaintiff or, in the alternative, to grant a new trial 
or to reopen the case to permit the introduction of fur¬ 
ther testimony and documentary evidence bearing oh the 
issues be and the same hereby is overruled. 

/s/ James R. Kirkland, 

Judge 

• # • • 

280 Filed Oct 22 1951 Harry M. Hull, Clerk 

I 

i 

Judgment 

I 

| 

This cause having come on for hearing in open Cpurt 
before the late T. Alan Goldsborough, Judge, on Majv 8, 
1951, testimony having been taken on May 8 and 9, l|951, 
and it appearing that counsel submitted detailed briefs 
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dealing with the evidence and the law and final argu¬ 
ment having been presented in open Court before Judge 
Goldsborough on June 6, 1951, and it further appearing 
that Judge Goldsborough died on June 17, 1951, without 
having formally signed Findings of Fact, Conclusions of 
Law and an Order, and 

This Court having reviewed the Record and Counsel 
for both parties having filed briefs and argued the matter 
in open Court on July 12th and 13th, 1951, and it ap¬ 
pearing to the Court that Judge Goldsborough made oral 
findings of fact dispositive of the issues in the case, this 
Court indicated in a Memorandum Opinion dated July 14, 
1951, that while it would be desirable to direct that judg¬ 
ment be entered in accordance with Judge Goldsborough’s 
findings, this Court felt that the pending motion for a 
new trial on the ground of newlv discovered evidence 

C' v 

should be disposed of first, and 

It appearing to the Court that the aforesaid motion for 
new trial were heard and denied on October 18, 1951, it 

is by the Court this 22d day of October, 1951, 

281 ORDERED, ADJUDGED, AND DECREED 

That the Clerk be and he hereby is directed to 
enter judgment for the defendant and that the Complaint 
filed herein by the plaintiff be and same hereby is dis¬ 
missed. 

/s/ Matthew F. McGuire 

Judge 


2S6 Filed Nov 14 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 14th dav of November, 1951, 
that ^fARY GEORGIA BRENNAN, Plaintiff, hereby 
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appeals to the United States Court of Appeals fofr the 
District of Columbia from the final judgment of j this 
Court entered on the 22nd day of October, 1951 in favor 
of defendant and dismissing the plaintiff’s action. 

/s/ George L. Hart, Jr. 

Attorney for Plaintiff | 

218 Munsey Bldg. 

* * # * 

i 

212 Filed Nov 19 1951 Harry M. Hull, Clerk 

Washington, D. C. I 

Thursday, October 18, 19^1. 

I 

The above-entitled cause came on for hearing, on Plain¬ 
tiff’s motion for judgment or, in the alternative, to gjrant 
a new trial, etc., before the Honorable James R. Kirk¬ 
land, Judge, at 11:00 o’clock, a. m. 

Appearances 

For the Plaintiff: 

Messrs. Arthur G. Lambert, 

George L. Hart, Jr., and 
Benjamin L. Tepper 

For the Defendant: 

Messrs. Nicholas J. Chase and 
Harry M. Rubin, Jr. 

I 

213 Opinion (Oral) 

i 

Kirkland, Judge 

i 

The ruling of the Court on the motion for a new trial 
under the provisions of Federal Rule 63, which counsel 
have divided into two parts,—1, that an order for a i|ew 
trial should be issued as a matter of right, and, 2,—that 
it should be issued under newly discovered evidence, giyes 
us this factual background: | 
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The parties were husband and wife. Apparently, dif¬ 
ferences arose, and the wife proceeded to attempt to get 
a divorce in the State of Florida. The parties at the 
time were owners of a piece of real property in the Dis¬ 
trict of Columbia as tenants by the entireties, the basis 
of which is joint ownership predicated on the fact of 
their being man and wife. The question resolved itself 
primarily into whether or not under the Constitution the 
decree entered by the Dade County Court of the State of 
Florida was binding and entitled to full faith and credit 
in the District of Columbia. If it were so that they were 
no longer husband and wife, the question of partition on 
that basis became an immaterial question. On the other 
hand, if they still subsisted as husband and wife, and 
did not in fact become divorced, then the title was held, 
as the record shows, as tenants by the entireties. 

Fortunately, under the practice in the District of Co¬ 
lumbia, in the District Court of the United States, 
214 we do have official records, and in the argument 
this Court has been shown the transcript of testi¬ 
mony, indicating that on May S, 1951 the matter was 
heard before the late T. Alan Goldsborough, Judge of 
this Court, for several days. The witnesses involved ap¬ 
peared before him, and he as the Court was sitting on 
both questions of fact and determination of questions of 
law. 

In that proceeding, he indicated, particularly on page 
162 of the transcript of testimony, that the thing he was 
concerned with was the question of domicile as against 
the question of residence, and, of course, in that particu¬ 
lar he was concerned with whether the plaintiff had in 
fact resided with the intention of residence (animus ma¬ 
nendi): or, (2) in which, having so resided, she continued 
actually to reside, though no longer retaining the inten¬ 
tion of residence: or (3) with regard to which, having so 


I 


75 A 
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resided there, she retained the intention of residence, 
though she, in fact, no longer resides there; . . ! 

The late Judge Goldsborough said this, at page 16|2 of 
the transcript: j 

“Now, this question of domicile, apparently Judges 
have a good deal of difficulty with distinguishing between 
domicile and residence, but in my opinion that definition 
covers the situation completely. ” 

He was referring to Bouvier’s Law Dictionary, where 
a definition of domicile was given. 

j 

215 As this Court follows the argument of counsel 
following the taking of testimony, the argument! re¬ 
volved primarily around the question, was it residence, 
or was it domicile, which means technically residence 
with intent permanently to remain. 

The late Judge T. Alan Goldsborough on page 16$ of 
the testimony and evidence said this, and I quote: 

“The Court, if you desire, sir, will give you a ehsjnce 
to file a brief if you want to do it, but the Coulrt’s 
tentative opinion is that the wife’s own testimony show’s 
that she w-ent to Florida solelv because she couldn’t get 
a divorce here and for no other purpose whatever. $5he 
never w’ent there with any desire to live in Florida! or 
anything of the kind, but went there simply because !she 
wasn’t able to get enough evidence here to get a divorce, 
and she found out that Florida was a ‘quickie’ Sijate 
wdiere you could get a divorce on most any grounds, gnd 
that she went there for that reason. 

“Now, if that is a fact, of course she w r as not domi¬ 
ciled in the State of Florida, there isn’t any question 
about it. But if you would like to file a brief, the Co|urt 
will give you ten days to file a brief; and give you five 
days afterwards to file a reply brief, if you see fi|t.” 
The Court continues: 
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“The Court won’t render any decision until I get 

216 your briefs and read them carefully, and study 
them carefully. The only reason I am expressing 

this tentative opinion is to give you what is going on in 
the Court’s mind so you can contradict it, both of you, 
if you are able to do it.” 

Parenthetically, that seems to be strong language—“if 
you are able to do it.” The Court continued: 

“But I have never believed that one divorce out of a 
thousand in Florida or in Nevada was valid, if it was 
seriously contested. The only reason those divorce de¬ 
crees stand is because nobody fights them, they are gen¬ 
erally agreed to beforehand.” 

Parenthetically, that would seem to express a rather 
fixed opinion. If it does not, on page 170 the Court 
continued: 

“Well, the Court doesn’t agree with you at this minute, 
and you can argue from now until tomorrow’ night and 
you wouldn’t convince me. But I can be wrong, like 
anybody else, and I am giving you ten days to file a 
brief and five days afterward for the other side to file 
a reply brief, and not until I have studied both briefs 
and everything in them, am I going to make any final 
decision in this case.” 

Now’, as this Court parenthetically expressed a moment 
ago, that was a firm belief. I do believe that the Court’s 
belief at that moment had become fixed, but, never- 

217 theless, it became more fixed. Argument pro¬ 
ceeded on another separate date, and on page 208 

of the record, the Court, the late Judge Goldsborough, 
said this: “The Court is ready to rule. . . .” Inci¬ 
dentally, I have heard the late Judge Goldsborough say 
that not once, but thousands of times. When he reached 
that point, that w’as the end. When he said, as he did 
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here, “The Court is ready to rule” and in his charac¬ 
teristic manner swung back in his chair, counsel who 
practiced before him knew there was no more argument 
after that, and we find that expression here. Continuing 
the quotation: 

I 

“The Court is ready to rule. The Court thinks tjhat 
the designation of domicile as stated in the first volume 
of Bouvier’s Law Dictionary on page 915 is satisfac¬ 
tory. The definition that I am referring to is this: . J 

Parenthetically, he had referred to it previously,! at 
the close of testimony. 

“ ‘that place or country either (1) in which he in fact 
resides with the intention of residence (animus manendi), 
or (2) in which, having so resided, he continues actually 
to reside, though no longer retaining the intention of resi¬ 
dence; or (3) with regard to which, having so resided 
there, he retains the intention of residence, though hej in 
fact, no longer resides there.’ ” 

That is the end of the quotation, and Judge Go|ds- 
borough continued: 

218 “That is a correct definition.” 

“Now, in the second Williams case, the Suprqine 

Court said on the facts in that case, it was a jury ques¬ 
tion as to whether or not there was any domicile secured 
in Nevada.” 

As I remember, that was a criminal case. 

MR. CHASE: That is right. It was a bigamy prose¬ 
cution. 

THE COURT: (Reading) “Now, the same questjon 
is involved here; that is, whether or not the facts in this 
case are of such a character as to overcome the presuifip- 
tion involved in the Florida decree. The Court said tkvo 
weeks ago or more, that the Court’s opinion was that 
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the evidence in the case seemed at that time to be clear 
to the Court that no domicile was acquired in Florida. 
The Court is still of the same opinion and the bill of 
complaint is dismissed/' 

Following that, the matter -was presented to my brother 
Judge, Matthew McGuire. In its original form the pro¬ 
posed findings of fact and conclusions of law, dated July 
12th, were apparently interlined by Judge McGuire, who 
appended a memorandum to the bottom of the tendered 
document. And thereafter, Judge McGuire has signed a 
judgment, which has not yet been filed and has not been 
filed for the reason that there was pending the motion 
for a new trial, and in that regard Judge McGuire has 
set forth his findings in a memorandum opinion filed 
in the cause July 16th, stating that he believes 
219 the case to be governed by the case of Makah 
Indian Tribe v. Moore, 93 Fed. Sup. 105-107, and 
also the case of Ten 0. Win Amusement Company v. 
Casino Theatre, 5 FRS 63.2. He also refers to Moore 
on Federal Practice, Vol. 3, 1949 Sup. p. 340. And then 
Judge McGuire makes this statement in that opinion: 

“I am not signing the judgment, however, although in 
my view it would he desirable to do so under other cir¬ 
cumstances and an appeal taken so that a ruling of an 
affirmative character could be had. The reason of the 
Court’s refusing to act is because of the pendency of a 
motion for a new trial on the ground of newly discov¬ 
ered evidence.” 

Therefore, with regard to the matter now pressed upon 
me that a new trial under Rule 63 should be granted 
as a matter of right, I now formally overrule it. 

Now, taking up the matter of newly discovered evi¬ 
dence, basically, of course, it must be evidence that would 
change the finding belcw and must be material; it must 
be matter which was not available at the time of the 
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hearing and was excusably permitted by the Court \o be 
introduced in the second hearing. 

That concerns first a letter dated September 27, 1949 
from the City Bank of Washington, addressed to the 
plaintiff at Miami Beach, in which acknowledgment is 
made of her prior letter of the 22nd and the tifans- 

220 mittal of a check of $75.02. 

Following that, there is pressed upon the Court 
a history of that account, showing it was opened in jL937 
and continued for a period up to 1949. There is alsp at¬ 
tached an exhibit showing a savings account was opened 
in 1936 in the City Bank of Washington, and that Con¬ 
tinued until October 5, 1949, when plaintiff drew out j the 
balance of $442.55 and closed out the account. 

There is also attached, by "way of newly discovered 
evidence, Exhibit D, photostat of a portion of a bank 
book issued bv the Mercantile National Bank of Miami 
Beach, showing the opening of a checking account, in 
that bank by depositing the sum of $480.05, and that 
she made other deposits. 

There is also attached bank record of the Lincoln 
National Bank, to show that on January 8, 1937 ^he 
plaintiff opened an interest bearing savings account! in 
the bank, and on April 13, 1950 closed out the account 
by withdrawing the balance of $759.47, showing also that 
no deposits w*ere made in the bank after October 23, 
1942 until the final withdrawal on April 13, 1950. 

There is also attached a receipt given the plaintiff 
from her insurance company, and an application forj a 
marriage license in the State of North Carolina. 

I 

Taking them in order, since they are addressed to tjhe 
discretion of this Court on the question of a nfew 

221 trial on the ground of newiy discovered evidence, 
the transmittal of such a small sum of seventy- 
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five dollars and some odd cents is not evidence of intent 
to transfer all of the account the lady had, because there 
is evidence under these affidavits that she did not transfer 
what appears to have been an investment account, or 
an account of a large sum, until months after her alleged 
residence in Florida, which continued from June 26, 
1949 to December 6, 1949. As I recall, that large sum 
was not -withdrawn until the month of April, 1950, and 
to be exact, April 13, 1950. 

Now, secondly, it is interesting that when the account 
was opened in Florida, as against the opening of a 
savings account, which was her practice in the District 
of Columbia, the plaintiff wife opened what is designated, 
and I quote: “Mercantile National Bank of Miami 
Beach, Florida Special Checking Department Account 
No. 19620.’ ’ Without knowing exactly what that means, 
it obviously means it was a convenience to be able to 
cash checks, and if it was a special checking depart¬ 
ment, I gather there was either a restriction on the num¬ 
ber of checks that could be cashed without a charge being 
made, or some modern system of issuing checks which 
could be cashed and when they were exhausted, other 
checks could be secured. 

This Court will find the opposite, that it -was a check¬ 
ing account, and a special account at best; that 
221 the fact that a sum of $4S0.05 was put there 
October 19, 1949, and that later, in May, 1950 an 
amount of $120, and July first an amount of $80 was 
deposited, merely indicates in substance that $200 was 
put in this account after the decree was obtained on 
December 6, 1949. It would appear she had no other 
checking account at the time, and whatever convenience 
might attach to it would not add to the facts or establish 
her intent permanently to stay there. 

On the question of the application for a marriage li¬ 
cense, it was she herself, or perhaps if it is not her hand- 
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writing, that of the man she intended to marry, fvho 
indicated she was a resident of Florida at the time of 
the application. Having recently sought to claim that, 
it is not a far-fetched conclusion that she would continue 
it, certainly, for a short time thereafter. It is also ^elf- 
serving in character. Therefore, there is no showing 
that this -would materially change the view of the 
court on the evidence as adduced. It is cumulative, 
was a matter which was at hand and could have bteen 
reasonably ascertained, and there is no excuse foij it 
being unavailable at the prior trial. 

The Court now on the second phase of the motion to 
grant a new trial on the ground of newly discovered 
evidence will overrule it. 

I 

This Court believes it is now in order, having dis¬ 
posed of the motion, that the judgment which 
223 Judge McGuire was about to issue, should be 
dated, and should issue. 

Are there any other findings of fact or conclusions 
of law which either side desire me to make? 

MR. CHASE: I have nothing further, Your Honor! 

THE COURT: Very well. I notice the expression! in 
that memorandum opinion of Judge McGuire, that he 
would not issue it, but I do note there is in the record 
a judgment which has not been filed, which he himgelf 
has signed. What is your pleasure? 

MR. CHASE: May I see it? 

THE COURT: My thought is this: It is now in 
order that it should be put on record in the case, dnd 
in the file, and your appeal will be from that. I jam 
prepared to date it. 

I call your attention, gentlemen, to the statement of 
Judge McGuire in his memorandum opinion: 

i 

i 

i 
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“I am not signing the judgment, however, although 
in my view it would be desirable to do so under other 
circumstances and an appeal taken so that a ruling of 
an affirmative character could be had. The reason of the 
Court’s refusing to act is because of the pendency of a 
motion for a new trial on the ground of newly discov¬ 
ered evidence.” 

ME. CHASE: I was going to suggest that Your 
Honor put across the bottom of this: “Let this be 
filed.” 

THE COURT: I would suggest this: You 
224 undoubtedly want to take judgment from the final 
decree. I can enter an order overruling this mo¬ 
tion, which will clear this, and you can go back to 
Judge McGuire with this order, and he is prepared 
now to date it and file it. Then you will have your 
appeal from the final decree. 

MR. CHASE: I don’t want to get into any debate 
there. Your Honor has freshly reviewed this matter. 

MR. LAMBERT: I do not think we will have any 
debate. 

THE COURT: I just want it so you will not say 
Judge McGuire filed a memorandum which he did say 
he would sign. The Court indicated he might sign a 
judgment, but thought it might be better to let it go 
back to Judge McGuire and have him order it filed. 

MR. CHASE: Today? 

THE COURT: Whatever day he sets. Then your time 
will run from that date. It is simply an order overruling 
the motion for a new' trial on the ground of newiy dis¬ 
covered evidence under Rule 63, winch has been pre¬ 
sented to me, which I think clears the record. 

MR. LAMBERT: The time runs from the date the 
judgment is filed? 




THE COURT: That is my thought. My thoughtj is 
to have you present to me an order clearing the ipat- 
ter which revolves around -the motion for a new trial, 
and go back to Judge McGuire and ask him in view 
225 of my ruling to now date his judgment, and hhve 

it filed, and your appeal will lie from that datel 

| 

MR. LAMBERT: Your order in point of tiine 
would come, however, after Judge McGuire’s judgment? 

THE COURT: I imagine it would be ahead, because 
in his memorandum he says in effect he is not signingjit. 
I thought he meant he was not issuing it because of the 
pendency of the motion for a new trial. That disposes 
of the matter, and it should be in order now for h|m 
to issue it. 
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COUNTERSTATEMENT OF QUESTIONS 
PRESENTED 

1. Was there sufficient evidence to support the finding 
that appellant had not acquired a domicile in Florida 
where appellant, relying on a Florida ex 'parte divorce 
decree, offered it in evidence and also testified with re¬ 
spect to the basic facts from which the inference that she 
had not acquired a bona fide domicile in Florida was 
drawn? 

2. Does the record below, including the transcript of 
proceedings which contains an oral opinion and state¬ 
ments of the Trial Court who died after dismissing the 
complaint, sufficiently set forth the findings of fact and 
conclusions of law of the decedent judge so that a suc¬ 
cessor judge could direct the entry of judgment and 
pass on retrospective motions, although no formal find¬ 
ings of fact and conclusions of law had been filed by the 
decedent judge? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant and appellee were married in the District 
of Columbia on February 28, 1923, and lived here as 
husband and wife until June 25, 1949. (J. App. 8j, 10) 
One child was born of this union, a son, now an ajdult. 
(J. App. 8) 

During coverture, the parties acquired as tenant^ by 
the entireties certain parcels of realty in the District 
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of Columbia. (J. App. 4) Contrary to appellant’s 
statement at the top of page two of her brief, appellee 
alone paid for the purchase of the said realty. Appel¬ 
lant did not contribute any money to their purchase. 
(Tr. 50, 109) 

On June 25, 1949, appellant went to Miami Beach in 
Dade County, Florida, and on December 6, 1949, obtained 
from the Circuit Court of Dade County, an “ex parte ” 
divorce. (J. App. 10) There was no personal service 
of process on appellee who entered no appearance in the 
proceedings and did not participate in them in any way. 
(J. App. S, 43, 44) 

On January 18, 1950, appellant brought this action for 
partition of the real property in the District of Co¬ 
lumbia, claiming as a tenant in common. (J. App. 2) 
On February 1, 1950, appellant married Lawrence P. 
Brennan in Hendersonville, North Carolina. (J. App. 67) 

Appellee denied the validity of appellant’s Florida de¬ 
cree and the trial court, the late Judge T. Alan Golds- 
borough, found that appellant had not acquired a domicile 
in Florida, and dismissed the Complaint. (J. App. 57) 

The evidence adduced at the trial supports the fol¬ 
lowing facts: 

Appellant was born and raised in the District of Co¬ 
lumbia, and had lived here for 43 years at the time she 
left to go to Florida on June 25, 1949. (J. App. 16, 17, 

19) She testified that she went to Florida to get a 
divorce because she could not get sufficient evidence here 
to obtain an absolute divorce in the District of Columbia, 
although she did retain a lawyer and a detective to pro¬ 
cure such evidence for her. (J. App. 16, 17, 23) (Tr. 
38, 63) She also testified that she visited a psychiatrist 
before she left for Florida, that while she went to the 
psychiatrist to discuss the possibility of having him treat 
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I 

appellee, on talking with her, the psychiatrist suggested 
that she needed psychiatric treatment, and that she re¬ 
fused to take it. (J. App. 33) (Tr. 83) She testified 
that in 1929 she consulted a lawyer about obtaining a 
divorce from appellee, but concluded that the lawyer had 
been ‘‘bought off ” by appellee. (Tr. 38,10,11) 

When she went to Florida to get her divorce, appellant 
put most of the personal property she took froijn her 
home into a storage warehouse in the District oif Co¬ 
lumbia. (J. App. 19) She left most of her clothing and 
personal effects in her home (J. App. 19) and also left 
bank accounts here. (J. App. 21) She took witp her 
to Florida only such necessaries as would be needejd for 
a short stav there. She did not tell her husband or fam- 
ilv that she was leaving for Florida. 

* o 

] 

She arrived in Florida on June 26, 1949, and pro¬ 
cured room and board in a private home where she tem¬ 
porarily took care of a blind man. The family i with 
whom she stayed recommended a lawyer to her an<|l she 
retained him. (J. App. 10) 

In July, appellee went to Miami Beach, located appel¬ 
lant, visited her and attempted to induce her to pome 
home. At that time she insisted that any talking they 
did had to be in the presence of her attorney. The 
next day, appellant and appellee went to the offipe of 
appellant’s attorney where appellee learned the ngture 
of the charges made against him by appellant. Appiellee 
denied the accusations and requested appellant’s laWver, 
Mr. Towle, to telephone the Headquarters of the ^Pire 
Department in Washington and have his record read. 
This was done, and Mr. Towle told appellant that he 
did not believe her. (J. App. 36-39) 

In August, the parties’ only child, Paul, was graduated 
from the University of Iowa. Prior to June 25, 1949, 
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when appellant left for Florida, the parties had planned 
to drive out to Iowa for the graduation and then take a 
vacation in Canada on the way back home. Paul had 
been a prisoner of war in Germany and after being dis¬ 
charged from the Army had continued his schooling at 
Iowa. At the time of the graduation his parents had 
not seen him for some time. (J. App. 19, 20, 21) During 
his visit to appellant in July, appellee gave her money 
to go to Iowa for the graduation, but she did not go, 
despite her interest in the boy. (J. App. 39, 40) 

In September, appellee and his son drove to Miami 
Beach to see appellant and on going to the place where 
she had roomed before, found that she had moved. They 
thereupon obtained her new address from Mr. Towle and 
went to see her. She was surprised and angry to see 
them, and denounced Mr. Towle for having informed 
appellee of her new address. She also told them that 
she could not see them until the following Monday (this 
being Thursday) because she had company coming from 
out of town to see her. (J. App. 22, 40) This com¬ 
pany was Lawrence P. Brennan whom she had allegedly 
met for the first time on the beach on August 18th and 
whom she later purportedly married on February 1, 
1950. (J. App. 11, 22) 

During this visit appellee again talked to Mr. Towle 
who told him that he and his son should take the appel¬ 
lant back to Washington with them, that she should not 
get a divorce, but that if he did not represent her she 
could go to someone else who would. (J. App. 44) Mr. 
Towle told appellant that in his opinion she should re¬ 
turn to her family and urged her to do so. Appellant 
refused. (J. App. 44) (Tr. 53) Towle over a period of 
weeks had done his best to get the parties together and 
even delayed filing the divorce suit. 

On October 25, 1949, appellant filed her suit for divorce 
in the Circuit Court of Dade County. There was no 
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appearance by appellee who was served by maijt, and 
on December 6, 1949, appellant w r as awarded a djivorce 
decree. (J. App. 58) On December 7, 1949, she re¬ 
tained another Florida lawyer, Ilarvey Klein, to get for 
her one-half of the real property in the District pf Co¬ 
lumbia. (J. App. 15) She retained Mr. Klein instead 
of Mr. Towle for this because she felt that Mr. iTowle 
did not have her interest at heart. (Tr. 66) Froin the 
time wrhen she first met Mr. Brennan on August! 18th 
throughout her stay in Florida, appellant corresponded 

with Brennan and Brennan came to visit her whenever 

1 

he could get leave from his work as a travelling auditor 
for Southern Dairies. He visited her in September^ over 
Thanksgiving, and spent his Christmas vacation witjh her 
in Miami. (J. App. 23, 24, 25) 

| 

Appellant left Florida to return to the District of 
Columbia on December 29, 1949, but before leaving, at 
the suggestion of Mr. Klein, she executed before! Mr. 
Klein, on December 28th, a Declaration of Domicile and 
Citizenship. (J. App. 15, 61) She then left Miaijii by 
automobile with Mr. Brennan who brought her to Wash¬ 
ington where thev arrived on January 1, 1950. (J. App. 

24) ! 

Appellant left no property in Florida, no dwelling of 
any kind, and no job, wlien she returned to the District 
of Columbia. (J. App. 25) There was no evidence from 
winch one could reasonably infer an intention to return 
to live in Florida. (J. App. 49, 50) Appellant ha<^ had 
no work in Florida except taking care of the blind man 
for a month and taking care of some children for about 
a week. Although she had conducted a dancing school 
in the District for ten years, she apparently madfe no 
attempt to obtain w r ork of this kind in Florida. (J. App. 
10, 11, 18) 


i 

I 

l 

i 
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Appellant obtained the clothes she had left in her 
home during the first week in January, put more of her 
property in storage here, consulted with Mr. Tepper (her 
present counsel) who had been recommended to her by 
Mr. Klein, filed this action on January 18, 1950, and 
spent the balance of her stay in the District visiting 
with her mother and with friends. (J. App. 25, 10) On 
January 28, 1950, appellant left the District by automo¬ 
bile with Mr. Brennan and drove with him to Henderson¬ 
ville, North Carolina, where they participated in a mar¬ 
riage ceremony before a Justice of the Peace on Febru¬ 
ary 1, 1950. (J. App. 28) Since that time, appellant 

has travelled with Air. Brennan, following his work which 
necessitates his covering the territory from the District 
of Columbia to Florida, including Tennessee, and has not 
maintained a residence anywhere, staying temporarily in 
the various cities where Southern Dairies has books to 
be audited until time to move to the next job. (J. App. 
29, 30) She had been in the District of Columbia for 
several months when the case came on for hearing. She 
gave as her reason the fact that Mr. Brennan had an 
operation performed here. 

At the outset of the trial, appellant’s counsel announced 
that since he assumed that appellee would attack the 
validity of the Florida decree, he wanted to elicit testi¬ 
mony from appellant with respect to why she went to 
Florida in order to procure a divorce. (Tr. 8) 

At the close of the testimony the Court stated that it 
wanted to hear from counsel with respect to the validity 
of the Florida decree since that was the only thing there 
was any question about in the Court’s mind. (J. App. 
47) After hearing counsel sum up the evidence and dis¬ 
cuss the law, the Court quoted a basic definition of domi¬ 
cile from Bouvier’s Laic Dictionary to the effect that domi¬ 
cile was predicated on physical residence plus the requi¬ 
site intent and stated that: 





. . the Court’s tentative opinion is that the vdfe’s 
own testimony shows that she went to Florida solely 
because she couldn’t get a divorce here and for no 
other purpose whatever. She never went ther^ with # / 
any desire to live in Florida or anything of the kind, f » 
But went there si mply b ecause she wasn’t able fo get 
enough evidence here to get a divorce, "and sHe~]fduhd 
that Florida was a ‘quickie’ state where you courd 
get - a divorce on mo st any grounds, and that' she 
went there for that "reason. Now if that is ai fact, 
of course she was not domiciled in the Stajte of 
Florida; there isn’t any question about it.” (J. App. 

51, 53) 

After the Court stated its tentative opinion the fallow¬ 
ing colloquy took place: 

“THE COURT: . . . the question is whether slje ac¬ 
quired domicile in Florida or not. 

MR. TEPPER: Then I submit the record fully sup¬ 
ports that. 

THE COURT: Well, the Court doesn’t agree witi you 
at this minute, and you can argue from now until tomor¬ 
row night and you wouldn’t convince me.” (J. Apjj. 55) 

I 

Thereafter, full briefs were filed by the parties! and 
oral argument followed. At the close of appellant’k ar¬ 
gument, the Court said: 

“The question is, sir, whether or not there is isuffi- 
cient evidence to go to the Court, sitting as a jury as 
this Court is in this case, just as the North Carolina 
jury was in the North Carolina ease; whether or not 
there is sufficient evidence in this case to overcome 
the presumption of the requirement of domicile. [That 
is all there is in the case so far as the question of 
domicile is concerned, that is all there is in the £ase, 
whether there is enough evidence before the Court, 
sitting as a jury, to establish to the satisfaction of 
the Court that no domicile was acquired by the plain¬ 
tiff in Florida. Now, that is the legal question in¬ 
volved.” (J. App. 55) 
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At the termination of all the argument, the Court 
stated: 

“The Court is ready to rule. The Court thinks that 
the designation of domicile as stated in the first 
volume of Bonvier’s Law Dictionary on page 915 is 
satisfactory. The definition that I am referring to 
is this: ‘that place or country either (1) in which he 
in fact resides with the intention of residence (animus 
manendi); or (2) in which, having so resided, he 
continues actually to reside, though no longer re¬ 
taining the intention of residence; or (3) with re¬ 
gard to which, having so resided there, he retains 
the intention of residence, though he, in fact, no 
longer resides there; . . 

That is a correct definition. 

Now, in the second Williams case, the Supreme Court 
said on the facts in that case, it was a jury question 
as to whether or not there was any domicile secured 
in Nevada. Now, the same question is involved here; 
that is, whether or not the facts in this case are of 
such a character as to overcome the presumption in¬ 
volved in the Florida decree. The Court said two 
weeks ago or more, that the Court’s opinion was that 
the evidence in the case seemed at that time to be 
clear to the Court that no domicile was acquired in 
Florida. The Court is still of the same opinion and 
the bill of complaint is dismissed.” (J. App. 57) 

Thereafter, Judge Goldsborough died before signing 
formal findings of fact and conclusions of law and 
before Judgment was entered. Proposed findings of fact 
and conclusions of law had been submitted by appellee 
prior to Judge Goldsborough’s death, but had not been 
passed upon by him. 

Two days prior to Judge Goldsborough’s death, appel¬ 
lant filed a Motion for Judgment, for a New Trial, and 
to reopen the cause for taking additional testimony. (J. 
App. 63) After Judge Goldsborough’s death, appellant 
also moved for a new trial under Rule 63 of the Federal 
Rules of Civil Procedure . 
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Appellee’s proposed findings of fact and conclusions of 
law and Appellant’s motions were referred to Judge 
McGuire holding Motions Court, who filed a Memorandum 
Opinion indicating that a new trial should not be granted 
solely because of Judge Goldsborough’s death, but that 
before he would direct that judgment be entered for ap¬ 
pellee, appellant’s other motions should be heard and 
decided. (J. App. 67-71) Accordingly, the motionsj were 
set down for hearing before Judge Kirkland who ! after 
full hearing, denied them in a well considered opinion. 
(J. App. 73-83) Whereupon Judge McGuire directed 
that judgment be entered for appellee, and this appeal 
followed. (J. App. 71-73) j 

SUMMARY OF ARGUMENT i 


The Trial Court gave proper respect to the Florida 
decree and found, inter alia , on appellant’s own testi¬ 
mony (the weight and credibility of which was foil the 
Trial Court to determine) that she had not acquired a 
bona fide domicile in Florida at the time she filed for 
divorce there. The material evidentiary facts are not in 
dispute although they give rise to conflicting inferences 
which the Trial Court properly resolved against appel¬ 
lant in determining the ultimate fact of her intention to 
acquire a domicile of choice in Florida. The evidence 
was sufficient to support the finding of the Court b^low 
that appellant did not intend to live in Florida, but went 
there solely because she could not get enough evidence 
to get a divorce here and had no intention of remaining 
there indefinitely. A person’s actions mean more tjian 
self-serving statements. Appellee contends that the find¬ 
ing that appellant had not acquired domicile in Floiiida 
was supported by the evidence notwithstanding the weijght 
to which the Florida decree was entitled. j 
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n. 

The Record shows clearly the finding and conclusion 
of the Court below so that another judge could hear 
appellant’s retrospective motions. She was not en¬ 
titled to a new trial as of right under Rule 63 of the 
Federal Rides of Civil Procedure. There was no abuse 
of discretion by successor Judges Kirkland and McGuire. 
These Judges, as well as the trial judge, read the Rec¬ 
ord and reached the conclusion that the ultimate find¬ 
ing of fact and the conclusion of law not only w’ere amply 
set forth in the transcript, but also were supported by 
the evidence. Appellee contends that the basis of the 
adjudication is clear in this case and no prejudice is 
alleged. 


ARGUMENT 

The Evidence Is Sufficient to Support the Finding 
That Appellant Did Not Acquire a Bona Fide Domi¬ 
cile in Florida. 

Since appellee was not personally served with process 
in Florida and since he did not appear or participate in 
any way in the Florida proceedings, the lower Court was 
not precluded from determining for itself whether or not 
Florida had jurisdiction to grant a divorce to appellant 
and the extent to which such divorce decree was entitled 
to full faith and credit in the District of Columbia. 
Williams v. North Carolina, 325 IT. S. 226, 65 S. Ct. 
1092, 89 L. Ed. 1577: Esenwein v. Pennsylvania, 325 U. S. 
279, 65 S. Ct. 1118, 89 L. Ed. 1608; Rice v. Rice, 336 U. S. 
674, 69 S. Ct. 751, 93 L. Ed. 957; Cook v. Cook, 

T T . S. , 72 S. Ct. 157, 96 L. Ed. 94; White v. White, 
SO IT. S. App. D. C. 156,150 F. (2d) 157. 

Following the rules stated in Williams v. North Caro¬ 
lina, supra, and Rice v. Rice, supra, the lower Court gave 
the Florida decree that respect to which it was entitled, 
stating: 
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“The question is, sir, whether or not there is suffi¬ 
cient evidence to go to the Court, sitting as a jury 
as this Court is in this case, just as the North Caro¬ 
lina jury was in the North Carolina case; whether 
or not there is sufficient evidence in this case to over¬ 
come the presumption of the requirement of domi¬ 
cile. That is all there is in the case insofar is the 
question of domicile is concerned, that is all thjere is 
in the case, whether there is enough evidence before 
the Court, sitting as a jury, to establish to the satis¬ 
faction of the Court that no domicile was acquired 
by the plaintiff in Florida. Now t that is the legal 
question involved.” (J. App. 56) (emphasis added) 

Before making the foregoing statement of the ques¬ 
tion involved below (and in this Court) the lower Court, 
after quoting the definition of domicile in Bouvier’s Law 
Dictionary and reading from Volume 17 of American 
Jurisprudence at pages 572, 560 and 559 on jurisdiction 
and fraud, said: 

I 

“The Court, if you desire, sir, will give you a 
chance to file a brief if you wrnnt to do it, but the 
Court’s tentative opinion is that the wife’s own tes¬ 
timony shows that she went to Florida solely be¬ 
cause she couldn’t get a divorce here and for no 
other purpose whatever. She never vrent there jwith 
any desire to live in Florida or anything of the hind, 
but went there simply because she wasn’t able to! get 
enough evidence here to get a divorce, and she fqund 
out that Florida was a ‘quickie’ state where you 
could get a divorce on most any grounds, and that 
she went there for that reason. Now, if that js a 
fact, of course she was not domiciled in the State of 
Florida; there isn’t anv question about it.” (J. App. 
53) ! 

“Of course, this isn’t as rank as Arkansas, but the 
wife’s own testimony, as I understand it, is that jthe 
sole reason she went to Florida, was not to live in 
Florida, but to get a divorce that she wmsn’t able to 
get sufficient evidence to get here. That is the "^ay 
it looks to me.” (J. App. 54) 
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It is not the function of this Court to find the facts 
or to re-weigh the evidence, White v. White, supra; Rice 
v. Rice, supra, but merely to determine whether the 
finding of ultimate fact below that appellant did not ac¬ 
quire a Florida domicile is supported by sufficient evi¬ 
dence to overcome the presumption of Florida domicile 
created by the recitation in the Florida Decree. Williams 
v. North Carolina, supra ; Rice v. Rice, supra. 

At the outset, we would point out that the evidentian 7 
facts bearing on appellant’s alleged domicile in Florida 
are not in dispute and the principal evidence on the 
point was the testimony of appellant and her exhibits. 
This is not a case where a foreign decree was the sole 
evidence before the Court. If that were the case, then 
the foreign decree would stand unimpeached. Esenwein 
v. Pennsylvania, supra. But here, appellant did more 
than offer the Florida decree and rest. She opened up 
the question of domicile and testified preliminarily in 
support of her contention of domicile in Florida, and she 
was cross-examined. 

Appellant’s cross-examination developed facts concern¬ 
ing acts done by her that infer strongly that her inten¬ 
tions were not what she stated them to be, and the 
Court obviously did not credit her self-serving state¬ 
ments. This is a case where “the lady doth protest too 
much.” In part, the evidence was such as to give rise 
to conflicting inferences which the Court resolved against 
appellant. Giving due consideration to the opportunity 
of the trial Court to observe the demeanor of the appel¬ 
lant on the stand, to pass on her credibility, and to weigh 
her testimony, the only question for this Court to deter¬ 
mine is whether or not appellant’s own testimony sup¬ 
ports the inferences drawn by the lower Court. We sub¬ 
mit that it does. 

Cross-examination of appellant revealed that she had 
lived in the District of Columbia for forty-three years 


i 
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I 

(J. App. 16) and that her friends and family were here; 
that when she left to go to Florida she did not tell any 
of them that she was leaving, that she was going to Flor¬ 
ida, or that she was going to make her home in Florida. 
(J. App. 17, 19) When she left, she took with her! only 
such few articles as would he needed for a sojourn, j She 
left most of her personal belongings in a storage Ware¬ 
house here; she left some of her things in her housei and 
she left her hank accounts here. (J. App. 19, 21j 25) 
Judging by what she did with her property, it doe^ not 
apppear that she intended to remain in Florida perma¬ 
nently or to make her home there. All of the indicjia of 
“home” were left and continued to remain in the City 
of Washington. ! 


When she arrived in Florida, she obtained room! and 
board in a private home in return for taking care iof a 
blind man. The people with whom she lived recommehded 
a lawyer to her and she retained him to get her divorce. 
She remained in this private home for approximately 
one month and then moved into a furnished apartnjent. 
(J. App. 10) Although she had operated a danleing 
school here she did not get any kind of permanent or 

semi-permanent work in Florida and did not establish 

any ties with the community while there. 

Four months after arriving in Florida she filed her 
suit for divorce. Tn her brief (page 14) she says yhat 
if she had gone to Florida just to get a divorce she 

would have filed on the 91st day instead of waiting! an 

extra month. This statement is equivocal at best. The 
fact is that her Florida counsel was trying to get her to 
abandon her idea of filing for divorce and delayed filing 
the suit for that reason. (J. App. 44) Appellee visited 
appellant in September, taking their son with him to itry 
and get appellant to return home. (J. App. 40) How¬ 
ever, appellant testified that she had met her present 
husband, Brennan, on the beach at Miami in mid-Augiist. 


I 


I 
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(J. App. 21) She had a week-end date with him during 
the September visit of appellee, and she saw Brennan 
every chance she had after that whenever he could go to 
Miami to be with her. He spent the Thanksgiving and 
Christmas holidays with her there. (J. App. 12, 22-25) 
She obtained her divorce on December 6, 1949, and on 
December 7th, retained another Florida lawyer to initiate 
steps to filing the action for partition in the Court below. 
(J. App. 24) 

Again, in her brief (page 14) she emphasizes that it is 
well known that people who go to Florida .just to get a 
divorce leave as soon as they get their decrees, but that 
she stayed there from December 6th to December 29th. 
The Becord is clear that, among other reasons why she 
stayed for three more weeks, one of the most compelling 
was that Brennan was coming to visit her for one week 
beginning with December 22nd. (J. App. 25) 

She left Florida on December 29th to drive back to 
Washington with Brennan. (J. App. 25) But before 
leaving, she executed a “Declaration of Domicile and 
Citizenship” which was filed in the Circuit Court of Dade 
County, Florida. This declaration was executed by her 
on the advice of the attorney she had retained to insti¬ 
tute the partition action and was sworn to by her before 
him. (J. App. 14, 15) This is patently the most self- 
serving kind of document conceivable, but what she did 
after leaving Florida renders it even more anemic. She 
left no living quarters, no property, and, so far as the 
record indicates, no ties of any kind behind her in Flor¬ 
ida. (J. App. 11, 25) 

She stayed in the District of Columbia during the 
month of January, 1950, long enough to get her winter 
clothes from her house, to put other property in the 
storage warehouse here , and to file this action. (J. App. 
10) Then, at the end of January, Brennan came for her 
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and they drove to Hendersonville, North Carolina, -wjhere 
several days later on February 1, they participate^ in 
a marriage ceremony before a Justice of the Peace. (J. 
App. 28) Since that time she has travelled about ^vith 
Brennan, following his work and has not maintained a 
residence anywhere with him. (J. App. 29-32) 

We submit that these facts, if believed, are sufficient to 
support the inference drawn by the lower Court that she 
did not acquire a domicile in Florida, and that, vldien 
coupled with her testimony that she had wanted to gfet a 
divorce here and had hired a lawyer and a detective but 
had been unable to get any evidence to get a divorce l^ere, 
(J. App. 16) are sufficient to overcome the presumption 
of Florida domicile set out in the Florida decree an<jl to 
support the finding of the lower Court that she went to 
Florida solely to get a divorce because she could not get 
a decree here, and not to live there or for any olfher 
reason. (J. App. 53-57) j 

i 

The finding of the Court below is in accord with the 
law. The Supreme Court defined domicile in the Williams 
case, supra, as “. . . a nexus between person and place 
of such permanence as to control the creation of le|gal 
relations and responsibilities of the utmost significance.” 
The Restatement of the Law of Conflict of Laws, §9, 
defines domicile as “. . . the place with which a person 
has a settled connection for certain legal purposes, either 
because his home is there, or because that place is as¬ 
signed to him by the law.” The Restatement also sajys, 
in §19, “The intention required for the acquisition of a 
domicile of choice is an intention to make a home in 
fact, and not an intention to acquire a domicile.” And in 
§22, “The motive with which a person acquires a new 
dwelling-place does not determine the question of the 
establishment of a domicile of choice, but it may be im¬ 
portant evidence tending to show whether or not, when 


i 


I 
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a new dwelling-place is acquired, there is an intention to 
make a home there.” This Court has just recently re¬ 
affirmed that in determining domicile, actions are far 
more persuasive than words. Weitknecht v. District of 

Columbia, . U. S. App. D. C., No. 10906, decided 

March 20, 1952. It seems appropriate to suggest that the 
Trial Court looks at evidence at three principal stages in 
order to resolve the issue of intention: (1) when the 
person leaves for the divorce situs; (2) what he does 
while at the divorce situs; and, (3) what he does after 
getting the decree. 

The cases cited by appellant are not in point. There 
is no doubt that a person can lawfully go to another 
jurisdiction to get a divorce that he cannot get here. Nor 
is there doubt that a person can acquire a new domicile 
of choice at any time that, after being physically in the 
new situs, he forms the requisite intent to make that 
place his home. But the Court below did not make its 
finding simply because of appellant’s motive or reason for 
going to Florida for a divorce. The Court also stated 
that it found that she “did not have any desire to live 
there or anything of the kind.” And the Court made that 
statement after reading the Bouvier definition of domicile 
that described the requisite intent. (J. App. 51-57) 

This is not a criminal case as was Williams v. North 
Carolina, supra. The burden was not on appellee below 
to prove beyond a reasonable doubt by evidence that was 
inconsistent with an hypothesis of innocence that appel¬ 
lant did not have the requisite intent and did not acquire 
a Florida domicile. Appellee had only to convince the 
Court by a preponderance of the evidence that the pre¬ 
sumption of the Florida decree was overcome and that 
appellant did not have a Florida domicile. On all the 
evidence, we submit that appellee met this burden and that 
the finding and conclusion of the Court below are amply 
supported. 
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When tested against the requisites that Florida heir self 
insists on for a finding of domicile, appellant's actions 
clearly show that the finding below was proper. See: 
Phillips v. Phillips, 14G Fla. 311, 1 So. (2d) 186, 190; 
Taylor v. Taylor, 132 Fla. 690,182 So. 239; Wade v. r ade, 
93 Fla. 1004, 113 So. 375. These cases hold that ‘‘legal 
residence” as used in the Florida statute means “domi¬ 
cile”, that a mere sojourn for a period of ninety days is 
not the establishment of a legal residence in Florida, and 
that, in the Phillips case where the petitioner wenlt to 
Florida, as here, from Washington, D. C., “the taking up 
of abode in Florida for the sole purpose of prosecuting a 
divorce suit is not the establishment of a bona fide Resi¬ 
dence in Florida. There must be coupled with the sojourn 
in the state the intent to make this state the legal Resi¬ 
dence of the plaintiff.” Nor does Florida itself give undue 
weight to a “Declaration of Domicile and Citizenship]' or 
to what a person states his intention to be, but lookfe to 
the acts done to determine domicile. Fairlamb v. Pair- 
lamb, 156 Fla. 104, 22 So. (2d) 580. ! 

Tn a case of this kind where all statements made by 
appellant are so obviously self-serving, the facts that) re¬ 
veal intent are vital in determining the issue, and| we 
submit that the lower Court properly weighed the evi¬ 
dence in arriving at the ultimate fact, and that the evi¬ 
dence is sufficient to support the finding, despite the Flor¬ 
ida decree. 

Therefore, we submit that there was no prejudicial 
error below and that the judgment dismissing the com¬ 
plaint should be affirmed. 


i 


I 


i 

I 

I 


I 
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Appellant Is Not Entitled to a New Trial as of 
Right Under Rule 63 of the Federal Rules of 
Civil Procedure. 

Appellant claims that she is entitled to a new trial as 
of right under Rule 63 of the Federal Rules of Civil Pro¬ 
cedure for the reason that the Trial Court, the late Judge 
T. Alan Goldsborough, died before signing formal written 
findings of fact and conclusions of law, although he had 
given an oral opinion from the bench in which he stated 
his decision and his oral findings and conclusions. 

Rule 63 provides: 

“If by reason of death, sickness, or other disability, 
a judge before whom an action has been tried is un¬ 
able to perform the duties to be performed by the 
court under these rules after a verdict is returned or 
findings of fact and conclusions of law have been filed, 
then any other judge regularly sitting in or assigned 
to the court in which the action was tried may perform 
those duties; but if such other judge is satisfied that 
he cannot perform those duties because he did not 
preside at the trial or for any other reason, he may 
in his discretion grant a new trial.” 

We submit that Rule 63 does not require that findings 
of fact must have been filed by a decedent judge in a 
non-jury case as a condition precedent to the completion 
of the case by a successor judge. The Rule states that, 
“If by reason of death, ... a judge before whom an ac¬ 
tion h-as been tried is unable . . .” (emphasis added) So 
that the only requisite limiting the power of a successor 
judge is that the trial shall have been completed, meaning 
that a decision has been reached, then it is discretionary 
with a successor judge whether he shall grant a new trial 
or shall complete the proceedings that take place after 
trial, i.e., “perform the duties to be performed by the 
court under these rules after a verdict is returned or 
findings of fact and conclusions of law have been filed.” 



Appellant seemingly argues in her brief that th$ suc¬ 
cessor judge below lacked the power to act in the prem¬ 
ises. She does not allege that the successor judge apused 
his discretion in exercising that power. i 

There are no controlling cases interpreting Rule 6^ that 
are directly in point with the facts presented in this case, 
but we submit that reason, common sense, and analogy 
to Rule 52(a) support our position. 

For all practical purposes the function of a trial court 
after a decision has been rendered is quite similar tp the 
function of this Court, namely, to review the trial proceed¬ 
ings and determine whether or not there has been preju¬ 
dicial error. In addition, the trial judge must direct! that 
judgment be entered, but in a case where the ruliijig is 
that all relief be denied, as here, the entry of judgment 
is a ministerial duty rather than a judicial duty. Rule 
58, Federal Rules of Civil Procedure. 

This Court, in a series of cases, has interpreted the 
fact finding requirements of Rule 52(a), and, in essence, 
has held that: (1) the purpose of findings is to fuifnish 
a basis for the reviewing Court, to perform its duty—to 
determine whether the ruling of the lower court follows 
as a matter of law from the facts found and whether! the 
facts found are supported in the evidence; Saginaw 
Broadcasting Co. v. F.C.C., 68 App. D. C. 282, 287, 96 F. 
(2d) 554: Schilling v. Schwitzer-Cummms Co., 79 Xj. S. 
App. D. C. 20, 22, 142 F. (2d) 82; Smith v. Fletchef, 80 
IT. S. App. T). C. 263, 152 F. (2d) 20; (2) formal findings 
are not jurisdictional and may be waived in a given base 
where the record clearly reveals the basis for the acjtion 
taken below. Hurwitz v. Hurwitz , 78 App. D. C. 66, 69, 
136 F. (2d) 796; Goodacre v. Panagopoidous, 72 4pP- 
R. C. 25, 110 F. (2d) 716. 1 

These cases are in accord with the underhung philos¬ 
ophy of the Federal Rules of Civil Procedure that un- 
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meaning technicalities and mere form should not control 
substance and substantial rights. 

We submit that the facts of this case show that Judge 
Goldsborough clearly set forth his finding of the one ulti¬ 
mate fact in issue and his conclusion thereon in such man¬ 
ner that any other Court, be it appellate or a successor 
judge, could, by reading the transcript, understand what 
was done and why. The transcript clearly reveals the 
basic and underlying facts which premised the action of 
the Trial Court. 

The one ultimate fact in issue was whether or not ap¬ 
pellant had acquired a bona fide domicile in Florida at 
the time she filed for her divorce there. It was not con¬ 
troverted that appellant was physically present in Florida 
for the statutory ninety day period before she instituted 
the divorce proceedings, but the factual issue of her in¬ 
tention during that time was contested and the deter¬ 
mination of that issue against her was decisive of the case 
below since appellant, relying on her Florida divorce from 
appellee and claiming as a tenant in common, seeks parti¬ 
tion of realty, title of which is in the names of appellant 
and appellee as tenants by the entireties. (See Title 16- 
1301, D. C. Code, 1940) 

The basic, material evidentiary facts bearing on appel¬ 
lant’s intent were for the most part uncontroverted since 
thev came mainly from her testimonv on direct and cross- 
examination. These evidentiary facts support conflicting 
inferences with respect to the ultimate fact and Judge 
Goldsborough resolved the conflict against appellant, find¬ 
ing that she went to Florida to get a divorce solely because 
she was unable to get evidence to obtain a divorce here 
and that she did not intend to live in Florida or make 
her home there. After announcing the foregoing in what 
he termed a tentative opinion. Judge Goldsborough gave 
counsel opportunity to submit extensive briefs and then 
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heard final argument at the conclusion of which he re¬ 
ferred to his tentative opinion, said he was still of that 
opinion, and dismissed the complaint. (J. App. 53-57) 

Thereafter, Judge Goldsborough died before signing 
findings of fact and before judgment was entered, j Ap¬ 
pellant had filed a motion for judgment and for new jtrial 
on the ground of newly discovered evidence. These| mo¬ 
tions, as well as a motion for a new trial as of ipight 
under Rule 63, were referred to Judge McGuire who after 
reading the transcript denied the motion for new trial 
under Rule 63. (J. App. 67-71, 71-72) Appellant’s pther 
motions were heard by Judge Kirkland before whom! ap¬ 
pellant also re-argued for a new trial as of right uhder 
Rule 63. Judge Kirkland read the transcript and dejnied 
all of appellant’s motions. (J. App. 71, 73-83) Each ;suc- 
cessor judge was satisfied from reading the transdript 
and the record below that he could properly perform the 
judicial duties yet to be done in the case and that a jnew 
trial was not necessarv. 

It is significant that appellant does not allege in her 
brief that she has been prejudiced in any way becausp of 
Judge Goldsborough’s death or because of anything that 
occurred thereafter. Her cause was fully presented and 
argued bv counsel and was carefullv considered andide- 
cided by Judge Goldsborough. Nothing in the record or 
in her brief reveals a single reason why appellant should 
have a new trial because of Judge Goldsborough’s dehth. 
The alleged error complained of in the first point of her 
brief is simply that the evidence is insufficient to support 
the finding made. She does not complain that the recprd 
is insufficient to enable this Court to review the proceed¬ 
ings below. 

Appellant argues that the case of TemO-Win Amuse¬ 
ment Co. v. Casino Theatre, 2 F.R.T). 242, is in pqint 
and that Makah Indian Tribe v. Moore, 93 F. Supp. 




22 


105, is not in point. The Ten-0-Win case is not in point 
here for the reason that there, in a patent infringement 
suit, the trial court died after indicating its decision, but 
without having made any findings of fact, oral or other¬ 
wise, so that no successor judge could understand the 
basis of the decedent judge’s ruling. Furthermore, that 
case was decided in 1942 before the enactment of the 
statute requiring court reporters to transcribe proceed¬ 
ings in District Courts. It does not appear in that case 
that there was a transcript made. 

We submit that the Makah Indian case is in point here. 
In that case, there was no transcript of the evidence pre¬ 
pared: but the decedent judge had rendered an extensive 
oral opinion that contained his findings and conclusions. 
The successor judge said that from reading the pleadings, 
the briefs, and the opinion, he could clearly understand 
the basis of the court’s ruling. There, as in the present 
case, the trial had terminated, and the decedent judge had 
made findings and conclusions sufficient for another to 
complete the duties yet to be performed. For other cases 
holding that a successor judge has the power to act if his 
predecessor has left behind him sufficient findings to indi¬ 
cate the reason and basis for his ruling, see: The DeUMar- 
Va, 56 F. Supp. 743, and Petition of Garcia, 65 F. Supp. 
143. For authority that a successor judge can direct the 
entry of judgment on findings made by his predecessor, 
see Missouri State Life Insurance Co. v. Langreder, 7 
Cir., 87 F. (2d) 586. 

For these reasons, we submit that appellant was not 
entitled to a new trial as of right under Rule 63 of the 
Federal Bides of Civil Procedure , and that there was no 
error below in denying her motion. 


CONCLUSION 


I 


For the foregoing reasons, we respectfully submit that 
there was no prejudicial error committed below and that 
the judgment should be affirmed, with costs to be as¬ 
sessed against appellant. 

Respectfully submitted: 

Nicholas J. Chase, 

Habry M. Rubin, Jb., 

400 Wyatt Building, 
Washington 5, D. C. 

Cowisel for Appellee 




